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EDITORIAL 


REFERENCES which appear from time to time to the evidence 
now being submitted to Lord Uthwatt’s Committee on 
Leasehold Premises only serve to emphasise the chaos into 
which the law of landlord and tenant has been allowed to 
deteriorate. There is, perhaps, no other branch of the 
common law, affecting as it does the day-to-day life of a vast 
number of persons, which has been so tortured by statute 
law in the last three decades. There appears to be little 
immediate hope of parliamentary intervention on a grand 
scale to rectify the present troubles but it must be the aim 
of all who hope for simplifications in our legal system to press 
for codification of the law on some of the more urgent 
questions. 

If urgency is to be judged by the number of individuals 
affected the first matter to call for attention is the Rent 
Restrictions Acts, 1920-39, and the Furnished Houses 
(Rent Control) Act, 1946. Conceived in the 1914-18 War 
as emergency legislation, these Acts have been kept alive 
by short-term renewals and are now, so far as the Rent Acts 
are concerned, to be with us until six months after the end of 
the present emergency. Even the most sanguine can hardly 
expect that the necessity for control of lettings will disappear 
in the near future and few would describe these statutes as 
emergency legislation in the ordinary sense of that term. 
They have, however, all the disadvantages of emergency 
legislation in their drafting weaknesses and difficulties of 
interpretation. The objection to a codifying statute can 
hardly be lack of parliamentary time, for such a measure 
would require little debate. Is the objection that the 
parliamentary draftsmen are too busy? If so, the answer 
would seem to be to enlist the aid of some of the many 
practising lawyers who have wrestled with these Acts over 
the last thirty years and who certainly know their weaknesses. 
If the objection is that a new Act might produce a spate of 
new litigation, the answer is that codifying statutes rarely 
have this effect, and that when one considers the large 
number of new problems on the existing statutes which reach 
the Court of Appeal each year, the risk is worth taking. 


The position of a tenant of business premises is not so 
complicated. The Landlord and Tenant Act, 1927, is virtually 
the only statute which concerns his rights, if one excludes 
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the general law of landlord and tenant and those cases where 
business and residential premises are included in one letting 
and are therefore subject to the Rent Acts as well. By some 
standards the Act of 1927 has been a success, for it has not 
given rise to a great deal of litigation, except during the last 
few months ; but the more cynical will say that the real reason 
for this is that the presence or absence of adherent goodwill 
is so difficult to determine that most claims under the Act 
are settled out of court. One of the more glaring weaknesses 
in the Act was referred to recently in the Court of Appeal 
in Butlins, Ltd. v. Fytche (1948), 92 Sor. J. 231, and there are 
many who doubt whether Parliament in 1927 really intended 
to make the benefit to the landlord the sole test in deciding 
whether compensation for loss of goodwill should be paid. 

The Agriculture Act, 1947, at first sight, complicated the 
situation so far as it affects tenants, of agricultural land, for 
it left many provisions of the Agricultural Holdings Act, 1923, 
in force whilst introducing a mass of new provisions. This 
criticism has been answered by the passing of the 
Agricultural Holdings Act, 1948, which is designed to provide 
an up-to-date code as far as this branch of the law is concerned. 
This Act is an example of what can and, surely, should be 
done for other types of letting. 

On the general law of landlord and tenant there are still 
a large number of minor provisions which have to be searched 
for in a variety of statutes and fitted into their appropriate 
places. Relief against forfeiture for non-payment of rent 
is largely governed by the Common Law Procedure Act, 1852, 
whereas relief against other forfeitures is provided for in the 
Law of Property Act, 1925, s. 146. This latter provision 
has itself been amended or qualified by the Law of Property 
(Amendment) Act, 1929, the Leasehold Property (Repairs) 
Act, 1938, and the Courts (Emergency Powers) Acts. A 
landlord’s obligation to repair is subject to the Housing Act, 
1936, and superimposed upon the whole unwieldy structure 
are items of genuine emergency legislation such as the 
Landlord and Tenant (War Damage) Acts. 

Rationalisation and simplification of the law are as 
important as reforms in practice and procedure if an efficient 
and inexpensive legal system is to be maintained. One is 
largely a waste of time if not accompanied by the other. 
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CURRENT TOPICS 


The Clerk of the House 


WE wish a happy retirement to Sir GILBERT CAMPION, 
Clerk of the House of Commons since 1937, who retired from 
that post on 31st July, 1948. A scholar of eminence who 
won the distinction of a first in Mods. and a first in Greats 
at Oxford, he will be remembered for his outstanding con- 
tributions to the exegesis of parliamentary law not only in 
his own “ Introduction to House of Commons Procedure ”’ 
(1929) and his article in the second edition of Halsbury’s 
Laws of England, but also in editing Erskine May’s standard 
work on the subject. His successor, Mr. FREDERICK WILLIAM 
METCALF, has passed through the same stages of progress as 
Sir Gilbert, having been second clerk assistant from 1930 
to 1937, when he became clerk assistant and chief colleague 
to Sir Gilbert. 


The Report on Justices of the Peace 

THOSE who have followed the investigations of the Royal 
Commission on Justices of the Peace, extending from 24th 
June, 1946, when they were appointed, throughout the 
twenty-two full days of their investigation, will not dispute 
that the inquiry was both exhaustive and comprehensive. 
Every source of information, from the Magistrates’ Association, 
The Law Society, and the Bar Council, to that of distinguished 
authorities like Sir LEo PAGE, Viscount Stmon and Viscount 
MAUGHAM, to mention only a few, was consulted. The 
Report, however, which was published on 28th July, was 
by some considered to be disappointing, mainly because it 
appeared to be an attempt to compromise between different 
and, at times, strongly conflicting views. The question of 
membership of the advisory committees is dealt with by a 
recommendation that they should be small and selected from a 
cross-section of society, with a restriction on membership 
arising out of affiliation with political parties. If after a 
preliminary selection of persons to recommend for appointment 
as justices a considerable majority appeared to be members of 
one political party, the list should be revised to correct this. 
It is further recommended that a retiring age of 75 should be 
statutory. Ministers of religion, persons engaged in the 
licensing trade and pawnbrokers should not be debarred from 
appointment as justices, and borough mayors should be 
ex officio justices, it is stated, only during their year of office. 
Chairmen of county councils and of urban and rural district 
councils should cease to be ex officio justices. It is also 
proposed that provision should be made for payment of 
justices’ travelling expenses and lodging allowances for 
absence from home overnight, but not for subsistence or the 
loss of remunerative time. A further interesting proposal is 
that justices should be required to receive instruction in their 
duties. 

Solicitors as Justices 

WITH regard to the appointment of solicitors as justices 
the Royal Commission report that solicitors are not dis- 
qualified but, if appointed, they suffer restrictions in their 
practice. A county solicitor justice is prevented by s. 54 
of the Solicitors Act, 1932, from practising directly or 
indirectly before any justices for that county or for any 
borough within the county. 
of a borough solicitor justice the Lord Chancellor requires 
the solicitor to give an undertaking that neither he nor any 
member of his firm will practise before the borough justices 
or the county justices or the justices in any other borough 
within the county. If, however, a county justice goes on the 
supplemental list the 1932 Act still prevents him and his firm 
from practising locally, whereas a borough solicitor justice 
can be released from his undertaking. The Commission are of 
the opinion that the restrictions should not apply in either 
case after transfer to the supplemental list. They also 
consider that the statutory restrictions should apply to 
ex officio solicitor justices, whether they are county or borough 
justices. This, they state, would not penalise a solicitor who 
becomes mayor, for it would be open to him to apply to the 


Before making an appointment: 


Lord Chancellor for an exclusion order under the Justices 
of the Peace Act, 1906, which would exclude him from acting 
as a justice, and allow him to practise in magistrates’ courts 
in the district. 
Stipendiary Magistrates 

THE proposals of the Royal Commission with regard to the 
controversy as between lay and stipendiary justices show 
the marks of compromise. It is stated that the system of 
lay justices should continue, as should also that by which a 
local authority can request the appointment of a stipendiary, 
but that the Crown should be empowered to appoint a 
stipendiary without the initiative of the local authority. 
Where a bench cannot be constituted which would deal 
with a case without embarrassment, the Lord Chancellor, 
it is suggested, should be empowered to appoint either acounty 
court judge or a recorder, or some person with the statutory 
qualifications of a stipendiary magistrate to sit for the occasion. 
The power to recommend the appointment of metropolitan 
magistrates, stipendiary magistrates and recorders, should, 
it is recommended, be transferred to the Lord Chancellor. 
The one radical change proposed in connection with the 
appointment of metropolitan and stipendiary magistrates 
is that solicitors of seven years’ standing should be eligible 
for appointment. Lorp MERTHYR, in a dissenting report, 
considers that the question is not whether, but when lay 
justices should be replaced by professionals. Given a 
reasonable time, he thinks, say five or ten years, a sufficient 
number of suitable professional lawyers could be found. 
He thinks that the ideal bench could be one professional 
lawyer assisted by two laymen. As there are about 17,000 
justices on the active list, the payment of expenses and 
possible compensation for loss of remunerative time will be so 
high, he thinks, that the argument of the relative expense 
of the appointment of stipendiary justices will largely 
disappear. 

Respect for the Advocate 

Ir respect is due to the Bench, it is equally true that the 
Bench owes an equal duty of respect for the advocate who 
appears before it, if the interests and dignity of justice 
are to be preserved. The judge who tells advocates that they 
are wasting time when they try to get a word in edgeways, 
or tells them to “ get on with the case’ when they enter a 
protest against such treatment, is not unknown even in this 
country, where justice and decorum are constant companions. 
A solicitor recently complained that the Nottingham Bench 
refused to allow him to complain that a summons was bad 
for duplicity. The case was adjourned, and on the adjourned 
hearing the learned clerk stated that there was a certain 
duplicity about the original summons. “It does hurt one 
a little,” said the solicitor, ‘“‘ when one is rebuked by a 
magistrate and given adverse publicity in the Press for 
remarks made by a magistrate who was wrong in law and 
who refused to listen to my submission.” “ Let us get on 
with the case,” replied the Chairman of the Bench. This 
is not an isolated instance where advocates feel a legitimate 
grievance, and for that reason it deserves to be publicised 
so that solicitors may be prepared for any occasion of similar 
treatment. 


Free Legal Advice and Attraction of Business 


Soticitors who do voluntary work at Poor Man’s Lawyer 
Centres will be grateful for the unequivocal statement of the 
Disciplinary Committee which is published in the July issue 
of the Law Soctety’s Gazette. We doubt if any solicitors do 
the work for the sake of the business it may bring, but it is 
important that they should not seem to do so. The relevant 
words are “any act calculated to attract business 
unfairly,” in r. 1 of the Solicitors’ Practice Rules. The 
Committee has laid it down that where a solicitor acts for 
reward for a client first introduced to him at a Poor Man’s 
Lawyer Centre, a presumption arises that an offence against 
the rule has been committed. The solicitor concerned then 
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has the onus of showing that the initiative resulting in his 
employment was entirely on the client’s side and that he 
himself did nothing to suggest that he was prepared to act 
personally in such a capacity. An absolute bar, in the Council’s 
opinion, would not be in the interests of the public and the 
profession, and they are prepared to grant general or particular 
waivers to solicitors, whether acting at free legal advice centres 
or acting for associations of persons with a common interest, 
to accept instructions for reward from applicants or members. 
Applications must be made to the Council through the 
Secretary with full particulars of the proposed arrangements. 
Before accepting instructions the solicitor must obtain a 
written assurance from the applicant that he has no solicitor 
whom he would otherwise consult and that he wishes the 
solicitor to act for him for normal legal charges. 


Owner-Occupiers and Development Charge 


NEW arrangements relating to development charges and 
affecting private owners who owned single plots before 
7th January, 1947, were announced by the Central Land 
Board on 30th July. Such an owner will be entitled, if he starts 
to build a house on the plot for his own occupation on or 
before 7th January, 1952, to a payment from the 300,000,000 
fund, equal to the development value in the land for the 
erection of a house. In the absence of any marked change 
in market values this should result, it is stated, in the payment 
from the fund broadly covering the development charge. The 
payment will not be available until after the scheme for 
payments has been made and approved by Parliament, 
but these owners will be able to set off their development 
charge against it. They must put in their claim before 
31st March, 1949, and the Board advises them to do so 
as soon as possible. 


Exemption from Development Charge 


ANOTHER announcement by the Central Land Board on 
30th July corrects the error into which, it says, many people 
have fallen, in believing that if planning permission was 
obtained before 1st July, the appointed day under the Act, 
a charge is not payable for development begun after that date. 
This is not by itself a qualification for exemption. Land 
can only be certified as ripe for development, and therefore 
exempt from charge, if a building contract made within ten 
years before 7th January, 1947, was in force on Ist July, 
1948, or if byelaw submission or a building application was 
made within the same ten-year period. And before develop- 
ment on such land is exempt from charge a certificate must 
be obtained from the Minister, application for which should be 
made on form L.R.D. 1 (obtainable from the Ministry of Town 
and Country Planning or one of its regional offices), before 
Ist July, 1949, or within such extended period as the Minister 
may allow in any particular case. 


First Registration: New Stamping Medium 


As a result of conversations between the Council of The Law 
Society and the Chief Land Registrar, it is announced in 
the Law Society's Gazette for July, the Chief Land Registrar 
has arranged that a new stamping medium shall be used on 
first registration of title by marking the conveyance to the 
applicant or in the case of a lease the lease and assignment to 
the applicant. The new medium consists of a mixture of 
endorsing ink and obliterating ink, which is virtually indelible 
even on parchment, provided it is treated with pounce. 
Until 1945 the practice of the Registry had been to mark all 
title deeds lodged with the notice of registration, and the 
change in practice was necessitated by lack of staff at a time 
when work was increasing rapidly. The Chief Land Registrar 
pointed this out to the Council and at the same time stated 
that the value of marking deeds as a protection against 
fraud was questionable, as the markings were easily removed. 
It was as a result of the Council’s suggestion that the markings 
should be made more permanent that the new stamping 
medium was adopted. 
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Stock and Share Transfers and Income Tax Repayment 


IT is announced in the same issue of the Law Society's Gazette 
that the following procedure has been agreed for income tax 
repayment claims on the voluntary transfer of stocks and 
shares where there is no deed of gift or other instrument 
available—a position which will occur where the instrument 
has been sent for registration to the company concerned and 
retained by them. Inspectors of Taxes will in such cases accept 
in addition to the original voucher a certificate by the solicitor 
concerned, showing the names and addresses of the transferor 
and transferee, the amount of stocks and shares transferred and 
the effective date of the transfer. The certificate should also 
indicate whether the transferee is the beneficial owner, and, 
if he is not, the beneficial owner’s name and address. 


The Barrister’s Brief 


OnE of the most amusing of the games conducted by the 
B.B.C. for the delight of listeners is called ‘‘ Twenty Questions,”’ 
in which the players try to identify a hidden object. On 
29th July one of the concealed answers was “ the barrister’s 
brief,” and some of the questions were amusing to those 
who know a little about the legal profession. For instance, 
someone wanted to know whether it was fact or fiction. 
The briefless barrister may well feel inclined to disagree 
at times with the answer that it is fact. We cannot agree 
that it has nothing to do with sport. After all, a horse race 
is often a certainty when compared with a law suit, and in 
any case many barristers’ briefs have resulted from sport 
on the turf and in the football field. Likewise, the lawyer 
may well disagree with the statements that it is not a picture 
and that you don’t put things in it. It certainly is not a 
certificate or a writ or a warrant, but it reveals the mind of 
the layman to say that it may not be read, for it recalls the 
pious hope of an operatic barrister of a former generation : 
“Ere I go into court I will read my brief through, nor take 
on any work I’m unable to do, said I to myself, said [.’’ In 
these days of keen competition, barristers have to read their 
briefs, and, indeed, we should be surprised to learn that the 
mysterious markings found scrawled on the brief on its return 
‘above, about and in and out below” were inserted at 
haphazard and merely for effect. 


Recent Decisions 

In Curtis v. Wilcox, on 19th July (The Times, 20th July), 
the Court of Appeal (Scott and WrortTeEsLeEy, L.JJ., and 
Wynn Parry, J.) held, overruling Gottliffe v. Edelston 
1930] 2 K.B. 378, that a right of action in tort was a “ thing 
in action’”’ and therefore “ property” within the meaning 
of the Married Women’s Property Act, 1882, and therefore 
a woman plaintiff who after commencement of an action for 
damages for personal injuries, based on the, defendant’s 
negligence, married the defendant, could nevertheless succeed 
in the action, as she had, under s. 12, the same remedies for 
the protection of her separate property against all persons, 
including her husband, as a feme sole. 


In Turner v. Metro-Goldwyn-Mayer Pictures, Lid., on 
26th July (The Times, 27th July), the Court of Appeal (Scott, 
CoHEN and AsguiTH, L.JJ.) held, reversing the decision of 
HILBeERY, J., and a jury, that it was not in law evidence of 
“malice ’’ that a person, powerful or not, whose profits 
were in his view threatened by the activities of X, a disparaging 
critic, should say to X’s employer: “‘ Please do not employ 
X any longer on my company’s productions ; her talks are 
damaging its business and that of the film industry in general.”’ 

In Whiteford v. Hunter and Gleed, on 29th July (The Times, 
30th July), Birkett, J., awarded £6,000 damages against a 
surgeon who had wrongly diagnosed that the plaintiff was 
suffering from cancer, and had only a short time to live, 
because the surgeon was negligent in not making a 
microscopic examination, and in not using a cystoscope. 
Birkett, J., gave judgment in favour of the second defendant, 
a general medical practitioner, holding that there was no 
obligation on him to use a cystoscope. 


» 
- 
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LIMITATION 


THE law reforms of the nineteen-thirties occupy a position in 
the middle distance on the legal canvas, so that the contribu- 
tion which they make to the effect of the whole may be all too 
easily overlooked. In these circumstances even the harassed 
practitioner may be recommended to step right up to the 
picture and examine closely their detail, noting particularly 
the discreet retouching applied by judges who have essayed 
from time to time to harmonise these features with the main 
theme of English law. The provisions of the Limitation Act, 
1939, will be found no less rewarding a study in this respect 
than the topics of “ Tortfeasors ’ (91 Sot. J. 538 and 552) 
and “The Survival of Actions” (91 Sor. J. 646). The 
recent decision of Denning, J., in Beaman v. A.R.T.S., Lid. 
{1948} 2 All E.R. 89 may be made the occasion for offering a 
few pointers to one refreshing himself in this manner. 


It will be remembered that the Act of 1939 embodied 
recommendations put forward in the Fifth Interim Report 
(Cmd. 5334) of the Law Revision Committee set up by the 
Lord Chancellor in 1934 (and what wonderful summaries of 
the unreformed law those reports provide!). It is quite 
impossible to summarise the Act adequately in a short space, 
but one may say broadly that it aims at consolidating and 
co-ordinating provisions of at least twenty-one previous 
statutes and a considerable quantity of case law. The 
comparatively small number of cases dealing with the Act 
itself testifies, even taking into account the war-time decrease 
in litigation, to the committee’s vision and the draftsman’s 
success. 

Part I of the Act effects a simplification of the provisions 
prescribing various limitation periods for different classes of 
action, aiming, it may be said, at a uniform period of six 
years from the accrual of the cause of action except where 
some special consideration appeared to call for a shorter or 
longer period. The exceptional cases are numerous, however. 
Section 1 makes it plain that no limitation period is inexorable. 
On the contrary, the provisions of the old law as to the 
suspension of the period during the plaintifl’s disability and 
the fresh accrual of a cause of action by acknowledgment or 
payment are reproduced with modifications in Pt. II, and to 
this Part the provisions of Pt. I are expressly made subject. 
Part III deals with general matters affecting the scope of 
the Act. 

Among the recommended changes incorporated in the Act 
is the reduction of the period applicable in the case of actions 
on a specialty from twenty years to twelve years from the 
date on which the cause of action accrued (s. 2 (3)), subject, 
however, to the proviso that where an action, besides being 
founded on a specialty, answers also a description of action for 
which a shorter period is laid down elsewhere in the Act, 
the shorter period is to prevail. Indeed the policy of the law 
was generally to prescribe the shorter of any two conflicting 
periods except, formerly, in the case of rent. The period for 
rent is now six years (s. 17), even though it may be due 
under a covenant under seal. An example of the over- 
lapping of two limitation provisions was to be seen in Brueton 
v. Woodward {1941] 1 K.B. 680, where, however, the facts 
rendered it immaterial whether an action for a sum payable 
under the now repealed s. 2 of the Gaming Act, 1835, was an 
action “to recover any sum recoverable by virtue of any 
enactment other than a penalty or forfeiture . . .’’ (s. 2 (1) (d) 
—period six years), or an action upon a specialty, for 
“specialty ’’ is a term of art which prima facte includes a 
statute. The line between s. 2 (1) (d) and s. 2 (3) is certainly 
a fine one (see Gutsell v. Reeve [1936] 1 K.B. 272), and the 
proviso to the later subsection seems intended to resolve the 
difficulty in all cases, but, curiously enough, Singleton, J., in 
Brueton v. Woodward did not expressly say so. He did decide, 
though, that the Act is retrospective in the sense that it may 
alter a period which was already running at the commencement 
of the Act (Ist July, 1940). 

Section 3, dealing with actions for the torts of conversion 
and detinue, heralds an important change in a direction which 
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was indicated in the committee’s report, but was not 
specifically recommended. Denning, J., in Beaman v. 


A.R.T.S., Ltd., supra, remarks that this section “ introduces F 


for the first time in our law a prescriptive title to chattels.”’ 
This it does by creating a further exception to the general rule 
that limitation by statute bars only the plaintiff’s remedy by 
action, and does not extinguish the right itself. The sole 
exception before 1940 was that in respect of land (see now 
s. 16 and Young v. Clarey (1948), 92 Sor. J .96. The effect 
of s. 3 is that, in the case of the conversion or wrongful 
detention of a chattel, once the prescribed period (six years) 
has expired, no action by the original owner is possible in 
respect of any further conversion or detention which may have 
occurred in the meantime, and the original owner’s title to the 
chattel is extinguished. This is a clear reversal of the law as 
laid down in Miller v. Dell {1891} 1 Q0.B. 468. As a result of 
a thorough analysis of the position, however, Denning, J., 
takes the view that the plaintiff is not precluded by this 
section from relying on any other cause of action he may 
have, provided that that is not statute-barred. For instance, 
in Beaman’s case the claim arose out of the failure of the 
defendants to redeliver to the plaintiff goods which she had 
deposited with them in 1935 to hold in store. The action 
was for damages for conversion, based on the admitted fact 
that the defendants had disposed of the goods in 1940, having 
been unable to obtain instructions from the plaintiff who was 
then abroad. In 1946 she demanded the return of the goods, 
and she sued for conversion in 1947. The learned judge 
points out that if the plaintiff had sued on a contract to store 
the goods and redeliver them on demand (a course which 
would probably have been of no benefit to her owing to the 
conditions of the contract) the cause of action would have 
accrued at the date of the demand in 1946, and the defendants 
could not have set up their own wrong, the conversion, as 
showing that another cause of action accrued earlier. When 
a plaintiff sues, however, as did Mrs. Beaman, in tort, there 
can be no question of waiving the tort and suing for money 
had and received because this would work an advantage for 
a wrongdoer who allowed the title to be extinguished before 
he disposed of the goods. Moreover, his lordship held the 
cause of action in conversion to accrue at the date of the 
original conversion notwithstanding the decision of the Court 
of Appeal in Sachs v. Miklos {1948} 1 All E.R. 67, under which 
damages for that tort are to be assessed at the date of 
judgment. There will be more to say about Beaman’s case 
in connection with later sections of the Act. 


Sections 4'to 17 are concerned with actions to recover land, 
advowsons and rent. Several lengthy provisions are necessary 
to define the date of accrual of the causes of action in question, 
and the most significant measure of reform is put as a 
proviso to s. 9 (2). That subsection substantially re-enacts 
s. 8 of the Real Property Limitation Act, 1833, by which a 
tenancy from year to year or other period without a written 
lease is deemed for limitation purposes to be determined at the 
expiration of the first year or other period, at which date 
accordingly there is deemed to accrue the right of action of 
the immediate reversioner. But the proviso nullifies the 
decision in Nicholson v. England {1926) 2 K.B. 93 by declaring 
that where any rent has subsequently been received the right 
of action accrues on the date of the last such receipt. The 
effect of the section is illustrated in Mason v. Warlow (1941), 
85 Sox. J. 225. 

As to actions founded on contract or tort or to recover 
sums payable under statute, there is naturally no express 
definition of the circumstances which constitute the accrual 
of a cause of action. The instances would be too diverse. A 
useful reminder that this question may not be straightforward 
is furnished by the facts in Ledingham v. Bermejo Estancia Co. 
(1947| 1 All E.R. 749, where Atkinson, J., was concerned 
with a document purporting to waive payment of certain 
interest until the debtor company was in a position to pay. 
In the event the company in question ceased in 1946 to carry 
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on business, and Atkinson, J., held that thereupon the basis 
of the bargain for waiver disappeared and that it was then 
that the statute began to run against the creditor. Incidentally 
arbitrations, whether statutory or otherwise (but not those 
under the Workmen’s Compensation Acts—Leivers v. Barber, 
Walker & Co. [1943] K.B. 385), are now covered by s. 27 of 
the 1939 Act, so that no arbitration can be commenced after 
the expiration of the appropriate period from the accrual of 
the cause of arbitration (Pegler v. Railway Executive (1948), 
92 Sot. J. 296 (H.L.)). 

Mortgage moneys and the proceeds of sale of land form the 
subjéct of s. 18. A distinction is to be observed here between 
principal moneys, as to which the general period is twelve 
years, and interest, which becomes barred after six years. A 
case which brought out this distinction was Poole Corporation 
v. Moody [1945] K.B. 350, where a local government body, 
suing to enforce a statutory charge for principal moneys and 
interest due for private street works completed eleven years 
before action brought, succeeded in rebutting the defence of 
limitation as to the principal, but found its claim to interest 
restricted to that falling due within the six years immediately 
preceding the bringing of the action. 

Probably the section of the Limitation Act, 1939, which has 
most frequently been before the courts is s. 21, which 
reproduces with significant modifications s. 1 (a) of the Public 
Authorities Protection Act, 1893, so far as concerns civil 
actions. Criminal proceedings are left to be governed by the 
original paragraph. It will be remembered that the 1893 
enactment barred actions coming within its scope unless they 
were commenced within six months of the act, neglect or 
default complained of, with a proviso dealing with continuing 
acts, etc., and that as a result of the 1939 changes the period 
is now one year and runs from the accrual of the cause of 
action. According to the view of Cassels, J., the cause of 
action of one tortfeasor against another whom he has joined 
as a third or subsequent party in order to recover contribution 
under the Law Reform Act of 1934 does not accrue until his 
own liability has been ascertained in proceedings brought 
against him (Hordern Richmond v. Duncan {1947| K.B. 545, 
not following Merlihan v. Pope (Birkett, J.) [1946] 
K.B. 166). 

Moreover the protection given by the former Act was 
absolute ; the effect of the consolidation of this with the 
other types of action dealt with in Part I is that now the 
usual provisions as to disability apply (with some modifications 
in relation to infancy and unsoundness of mind: s. 22 (d)), 
and, indeed, in appropriate circumstances the acknowledgment 
and fraud provisions also. 

A steady stream of cases involving a decision whether or 
not a particular official or authority is covered by the section 
in respect of a particular act has continued. The relevant 
wording in the section refers to an ‘“‘ act done in pursuance or 
execution or intended execution of any Act of Parliament 
or of any public duty or authority or in respect of any neglect 
or default in the execution of any such Act duty or authority.” 
Default here includes the non-payment of money due 
(Mountain v. Bermondsey Borough Council [1942] 1 K.B. 204). 
The section purports to protect ‘‘ any person,” but by 
subs. (2) it is made clear that the important body of case law 
which has grown up round the 1893 Act drastically restricting 
the meaning of this expression in the context is preserved. 
According to the cases only public authorities and their 
officers, servants and agents are intended to benefit by the 
provision, and a commercial corporation working for profit 
is not such a public authority notwithstanding that it may be 
exercising statutory powers. Railway companies were held 
outside the former Act (Swain v. S. Rly. [1939] 2 K.B. 560 ; 
and see p. 443, post), but some of the nationalised corpora- 
tions have been catered for in their special statutes (see, e.g., 
Coal Industry Nationalisation Act, 1946, s. 49). 

Two cases concerning schools form an interesting contrast. 
In Griffiths v. Smith [1941] A.C. 170 the House of Lords held 
that a statutory body managing a non-provided school were 
entitled to protection in respect of their neglect to maintain 
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the floor of school premises so that it collapsed during an 
exhibition and caused the plaintiff injury. On the other 
hand, in Woodward v. Mayor of Hastings and Another {1945] 
K.B. 174 the defendants as governors of a secondary school 
operating a scheme made under the Charitable Trusts Acts 
and sealed by the Board of Education unsuccessfully pleaded 
the section. The Court of Appeal pointed out that the 
defendants were administering a charitable trust, and the 
fact that it was in the public interest that they should do so 
did not make them a public authority. Lord Maugham, in 
Griffiths v. Smith, had said that it was not essential to show 
that the act or default was done or committed in discharge or 
attempted discharge of a positive duty. “It is sufficient 
. . . that the act was in substance done in the course of 
exercising for the benefit of the public an authority or power 
conferred on the public authority, not being a mere incidental 
power, such as a power to carry on a trade”’ ({1942} A.C., 
at p. 185). 

The Commissioner of Metropolitan Police was held protected 
in respect of a claim by a police inspector for wrongful 
dismissal (Hogg v. Scott [1947] K.B. 759, following Coventry 
v. Wilson [1939] 1 All E.R. 429). 

The court has been astute in some cases to uphold the 
objection of a public authority to an amendment sought to be 
made in the course of proceedings in such a way as to allege 
a new cause of action against the authority after the expiration 
of the statutory time limit. Thus in Batting v. L.P.T.B. 
[1941] 1 All E.R. 228 a plaintiff alleged in her original 
statement of claim negligent driving of a tramcar by the 
defendants’ servant. The Court of Appeal declined to allow 
an amendment of the statement of claim to include an 
allegation of breach of statutory duty in connection with the 
same incident, in face of an objection by the authority that 
this would amount to the bringing of an action outside the 
prescribed period which had expired between the date of the 
writ and the date of the application to amend. But in 
Collins v. Hertfordshire C.C. [1947] K.B. 598 Hilbery, J., 
allowed an amendment alleging, in addition to the negligence 
in the conduct of a hospital originally relied on, the 
responsibility of the defendants for particular acts of negligence 
by their servant. This he treated as merely a new particular 
of the negligent conduct as a whole, and rejected a submission 
based on s. 21. 

A further significant reform introduced on the recommenda- 
tion of the committee concerns the type of acknowledgment 
needed in simple contract actions to check the course of the 
limitation period and cause it to start afresh. It is no longer 
necessary in such a case for an acknowledgment to be such 
that a promise to pay may be implied from it. It is sufficient 
in all cases that the acknowledgment shall be in writing 
and— : 

(a) signed by the person making it, who may be the 
person in whose favour the period runs or his agent ; and 
(6) made to the person whose title or claim is being 
acknowledged or his agent (s. 24). 
Any payment in respect of a liquidated pecuniary claim or a 
claim to the personal estate of a deceased person, or on account 
of principal or interest due under a mortgage, operates in the 
same way as an acknowledgment (s. 23 (3), (4)). Atkinson, J., 
in Ledingham v. Bermejo Estancia Co., supra, treated entries 
in the accounts of a company which recorded debts owing to 
creditors as sufficient acknowledgments of the debts, not- 
withstanding that the directors who caused the entries to be 
made were also trustees of a creditor estate. Holding that 
the acknowledgments were made by authority of the 
company, his lordship distinguished Re Coliseum (Barrow), 
Ltd. [1930] 2 Ch. 44, in which Maugham, J., had held that 
directors could not acknowledge a debt to themselves 
representing their own directors’ fees by signing a balance 
sheet showing that the fees were due, since they could not 
bind the company to a bargain for their own benefit. A 
statement in an Inland Revenue affidavit was, in Bowring- 
Hanbury’s Trustee v. Bowring-Hanbury [1943] Ch. 104, held 
not to amount to an acknowledgment of a debt due by the 
3 
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deceased, but there the earlier law was applicable, in spite 
of the date of the judgment. It does not appear from the 
report of the Ledingham case whether the creditors were 
members of the company so as to be entitled to copies of the 
accounts, but Atkinson, J., is careful to mention that the 
creditors in fact received the accounts, evidently a sufficient 
compliance with s. 24. 

The former statutes of limitation had reference only to 
actions at law, so that equity could choose its own path in 
matters which came within its jurisdiction. In fact, equity 
usually followed the law in this particular, applying the 
statutes by analogy. In the case of a claim for purely 
equitable relief (such as specific performance or injunction) 
in connection with matters of contract, tort or pecuniary 
liability under statute, this nominal immunity of equity is 
preserved (s. 2 (7)), though the twelve-year period in s. 18 
relating to principal moneys secured by mortgage may 
nevertheless apply (Poole Corporation v. Moody, supra). 
Moreover, equity insisted, in contrast with the common law 
(which regarded the statutes, once pleaded, as absolute bars 
in default of disability or acknowledgment), on a postponement 
of the limitation period in cases of fraud or mistake until the 
mistake or fraud was discovered or could with reasonable 
diligence have been discovered. The committee’s report 
explained that it was obscure how far the fusion of law and 
equity under the Judicature Acts had affected the law on this 
point. Section 26 is based on their recommendations in this 
regard, and provides that the equitable rule shall prevail 
where either— 

(a) the action is based on the fraud of the defendant or 
his agent or a person through whom the defendant claims ; 
or 

(6) the right of action is concealed by the fraud of any 
such person ; or 

(c) the action is for relief from the consequences of a 
mistake ; 

with a saving in favour of innocent purchasers for value. 

Section 26 came to the fore in Beaman v. A.R.T.S., Lid., 
supra, where the plaintiff contended that the act of the 
defendants’ servant in disposing of her goods stored with 
them, appropriating part to himself, though done at a time 
when there was imminent danger of invasion and bombing, 
when there was little prospect of communicating with her 
and when storage charges were mounting, amounted to fraud 
within the meaning of (a) and (4), above. Denning, J., did 


THE LOST 


THE recent decision of the Divisional Court in Hibbert v. 
McKternan (1948), 91 Sot. J. 259, revives a question which, 
in the words of Lord Goddard, C.J., has been the delight of 
professors and text-book writers whose task it often was to 
attempt to reconcile the irreconcilable. The appellant had 
been convicted of stealing eight golf balls, the property of the 
secretary and members of a golf club, which he had picked up 
on the links, to which he had no right of access. 

The respondents contended that there was sufficient 
evidence of knowledge on the part of the owners of the links 
to bring the balls within their de facto control, and that, even 
though the balls were not capable of identification by their 
original owners, the club members collectively had a definite 
interest in their recovery and that the appellant was a 
trespasser and as such could obtain no title. 

To determine the criminal liability, if any, of such a finder 
one must first consider the provisions of s. 1 of the Larceny 
Act, 1916, which codifies the common-law rule by providing 
that a person steals who, without the consent of the owner, 
fraudulently and without a claim of right made in good faith, 
takes and carries away anything ... with intent, at the time 
of such taking, permanently to deprive the owner thereof. 
The term “ owner ”’ is defined to include any part owner or 
person having possession or control of, or a special property 
in the thing stolen. Thus to render a finder of a golf ball 
guilty of larceny, at least three conditions must be present ; 
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not agree. “In my opinion,” he says, “an action of 
conversion is ‘ based upon the fraud ’ of the defendant if the 
wrongful act which constitutes the conversion is done by him 
with the knowledge that the goods do not belong to him, 
that he has no authority or right to do the act, and that the 
true owner is available and would not authorise the act if he 
knew it.’”’ In the present case, though there was conversion, 
the learned judge did not think it fraudulent conversion, 
and cited as similarly innocent examples the railway company 
which sells unclaimed lost property, a finder of goods who 
cannot trace the owner and uses or consumes the goods, and 
the housewife who is storing goods for an absent friend and 
gives them away to a jumble sale because they are moth- 
eaten or are of little value or are encumbering the house. 
Though the word “ fraud” was not used in the section in 
the narrow sense of fraudulent misrepresentation, yet it did 
involve some element of moral turpitude. There lurks here 
an instructive paradox. For although s. 26 derives from an 
equitable practice, the meaning of one of its terms, if 
Denning, J., is right, is not the meaning given to that term 
in some other equitable matters. ‘“‘ Fraud in connection 
with frauds on a power,” said Lord Parker in Vatcher v. Paull 
[1915] A.C., at p. 378, ‘“‘ does not necessarily denote . . . any 
conduct which could be properly termed dishonest or 
immoral.” The recent judgment of the Court of Appeal in 
Bannister v. Bannister (1948), 92 Sot. J. 377, should also be 
studied in this connection. There “fraud” was found 
sufficient to take the case out of the statute requiring written 
evidence of an oral agreement notwithstanding that there 
may have been no fraudulent intent at the time the agreement 
was made. 

The 1939 Act was framed and passed as a peace-time 
provision ; by the time it came into effect the misfortunes 
of war had created practical difficulties amounting in effect 
to an additional disability. This new element was recognised 
by the Legislature in the Limitation (Enemies and War 
Prisoners) Act, 1945. Our review may well end with a 
reminder that by this Act the period of limitation is deemed 
not to run while any person who would have been a necessary 
party to an action was an enemy for the purposes of the 
Trading with the Enemy Act, 1939, or was detained in enemy 
territory (as defined) between dates notified in a list to be 
found in [1945] W.N. (Misc.) 38. Further, the period is not 
to expire until twelve months after the enemy status or the 
detention ceased or after the 28th March, 1945, if later. 


j.F.J. 
GOLF BALL 


(1) absence’of consent of the owner, (2) the taking must be 
fraudulent and not under a bona fide claim of right, and (3) the 
taker must intend, at the time of the taking, permanently to 
deprive the owner of his property. From the first and last of 
these requirements it follows that the thing taken must have 
an owner as defined by the Act. 

One of the early cases of larceny by finding was R. v. Kerr 
(1837), 8 C. & P. 176, where a servant found money belonging 
to her master in the passage of his house. She made no 
inquiry of her master whether the notes were his but appro- 
priated them and-took them away from the house. It was 
held that she was guilty of larceny on the ground that she 
could easily have ascertained whether the money was his, and 
that its conversion to her own use with this knowledge 
constituted felonious taking. From this was developed the 
rule which is laid down by Baron Parke in R. v. Thurborn 
(1849), 2 C. & K. 831, that to prevent the taking of goods 
from being larceny it is essential that they should be taken in 
such place and under such circumstances as that the owner 
would be reasonably presumed by the taker to have abandoned 
them, or at least not to know where to find them. This was a 
case where the accused found on the highway a banknote 
which bore no indication of the owner. There were no circum- 
stances which enabled him to discover to whom the note 
belonged, nor had he any reason to believe that the owner 
knew where to find it. He intended to appropriate it to his 
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own use after he picked it up. The day after he discovered 
the true owner but nevertheless changed the note and appro- 
priated the money. It was held that the first appropriation 
was not larceny because, although he took the note with the 
intent of assuming entire dominion over it, he did not believe 
that the owner could be found, and because he had lawful 
possession of the note, its subsequent conversion was not a 
trespass and therefore not larceny. The test is not whether 
the true owner can be found, but whether the finder believes 
that he can be found. Therefore the question of whether the 
finder and appropriator of a lost article is guilty of larceny 
depends not so much on fine questions of law as to the title 
to goods found, as on the state of mind of the finder. If he 
believes that the owner can be found and nevertheless appro- 
priates them with the intention of depriving the true owner, 
the taking will be fraudulent and without a claim of right 
made in good faith. This, of course, will depend on the facts 
of the particular case. The ownership of articles found in the 
public street or in remote places is less easy to trace than that 
of articles found on private property. In the case of golf 
balls, inquiry might be made of the club members or club 
secretary. 

It is important to avoid confusion between the law of 
criminal liability and that of civil liability. In the recent case 
there was evidence as to the giving of a false name and address 
and a denial of possession of the golf balls which tended to 
show mens rea, and the Divisional Court held that the 
interesting question as to property in the balls did not arise 
because they were taken animo furandi ; in other words, the 
appellant did not believe that the owners could not be found, 
and therefore the club, as owners of the links, had a special 
property in the balls sufficient to support an indictment if 
they were taken not under a claim of right but with felonious 
intent. In other words, the case of Hibbert v. McKiernan, 
while it decides that the finder of a lost golf ball who appro- 
priates it in the particular circumstances of that case will be 
guilty of larceny, does not decide as between the finder and 
the c'ub who has the best title to a golf bal] found on the club 
links. For the answer to that question, it is necessary to 
consider a number of civil cases. 

The first is the leading case of Armory v. Delamirie (1722), 
1 Stra. 505, where a chimney sweep found a jewel and took 
it to a goldsmith to be valued, who refused to return it. The 
sweep succeeded in an action in trover against the goldsmith, 
it being held that the finder of a jewel has such a property 
as will enable him to keep it against all but the rightful owner. 
The rule in Armory v. Delamirie states the principle in general 
terms ; there was no question in that case of the goldsmith 
having any special claim to the article, as he had obtained 
possession only by the plaintiff’s action. 

The application of the principle with regard to the place 
where the article was found was considered 130 years later in 
Bridges v. Hawkesworth (1851), 21 L.J.Q.B. 75. In that case 
the plaintiff found a bundle of notes on the floor of a shop 
and handed them to the shopkeeper, who had not been aware 
of their existence. The owner of the notes was not found, 
and it was held that the plaintiff was entitled to them as 
against the shopkeeper. The headnote reads thus: ‘‘ The 
place in which a lost article is found does not constitute any 
exception to the general rule of law, that the finder is entitled 
to it as against all persons except the owner.”’ 

An exception to this general rule is Elwes v. Brigg Gas Co. 
(1886), 33 Ch. D. 562, where a prehistoric boat was discovered 
by the lessees of certain land embedded in the soil below the 
surface. It was held that the boat, whether regarded as a 
mineral, or as part of the soil in which it was embedded, or as 
a chattel, was the property of the lessor, though he was 
ignorant of its existence. The ratio decidendi for this decision 
appears to be that the lessor, being in possession of the boat, 
had lawful possession against all the world and therefore 
the property in it. The fact that he was unaware of its 
existence was immaterial. 

This was followed by South Staffordshire Water Co. v. 
Sharman |1896) 2 Q.B. 44, where a workman employed 
to clean out the plaintiffs’ reservoir found some rings in it. 
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It was held that the rings were in the possession of the 
plaintiffs, who were therefore entitled to recover them from 
the workman. Lord Russell of Killowen, C.J., in distin- 
guishing this case from Bridges v. Hawkesworth, says that the 
distinction is to be found in a statement of Sir Frederick 
Pollock in “‘ Pollock and Wright on Possession in the Common 
Law,”’ that “ The possession of land carries with it, in general, 
possession of everything which is attached to or under that 
land, and in the absence of a better title elsewhere, the right 
to possess it also. . . it is free to anyone who requires a specific 
intention as part of a de facto possession to treat this as a 
positive rule of law. But it seems preferable to say that the 
legal possession rests on a real de facto possession constituted 
by the occupier’s general power and intent to exclude 
unauthorised interference.”’ 

Referring to Bridges v. Hawkesworth, he emphasises the 
lack of any de facto control on the part of the shopkeeper, and 
says: ‘He [the shopkeeper] does not expect objects of that 
kind to be on the floor of his shop, and some customer is more 
likely than the shopkeeper to see and take them up if they 
come to be there.’’ Pollock and Wright refers to “ every- 
thing which is attached to or under the land,’’ but this 
quotation does not cover either the rings in South Staffordshire 
Water Co. v. Sharman or a golf ball, and in applying this rule 
in the last case Lord Russell of Killowen extended the 
quotation by saying “ things which may be upon or in it.” 


Oliver Wendell Holmes, in commenting on Bridges v. 
Hawkesworth, supports the decision on the ground that the 
shopkeeper, being ignorant of the notes, could not have the 
intention to appropriate them, and having invited the public 
into his shop, could not have the intent to exclude them from 
it; and Sir John Salmond states that the general principle 
that the finder of a thing has a good title against all but the 
owner, even though the thing is found on the property of 
another person, is subject to three exceptions: (1) where he 
on whose property the thing is found is already in possession, 
not merely of the property, but of the thing itself, as in certain 
circumstances, even without specific knowledge, he may be ; 
(2) where the finder is a servant or agent ; and (3) where the 
finder gets possession only through a trespass or other act of 
wrongdoing. 

All the authorities previously referred to and the comments 
of various text-book writers are reviewed by Birkett, J., in 
Hannah v. Peel 1945] K.B. 509. He points out that the text- 
book writers referred to support the decision in Bridges v. 
Hawkesworth on different grounds which do not appear in the 
judgments of that case. 

He says, at p. 294: ‘“‘A man does not necessarily possess a 
thing which is lying unattached on the surface of his land, 
even though the thing is not possessed by someone else. But 
the difficulty arises because the rule which governs things an 
occupier possesses as against those which he does not has 
never been clearly formulated in our law. He may possess 
everything upon the land from which he intends to exclude 
others, if O. W. Holmes is right, or he may possess those 
things over which he has a de facto control, if Sir Frederick 
Pollock is right.” 

Applying these, varying principles to the case of a lost golf 
ball, it may be contended that the club intends to exclude 
non-members from its links; the fact that its links are 
supervised from time to time by club servants is evidence of 
de facto control as referred to by Sir Frederick Pollock, and 
if the finder has no authority to be there he may come within 
the third exception mentioned by Salmond. 

In each case possession of the balls would be in the club. 
If the finder should be a club member the question is more 
difficult. There could, obviously, be no exclusion of a member 
from the links within the definition of Oliver Wendell Holmes, 
nor would the third exception of Sir John Salmond be 
applicable. If the member appropriated the ball to his own 
use, believing that the owner could be traced, he would no 
doubt commit larceny as a member of a co-partnership or as 
one of a number of beneficial owners within the meaning of 
s. 40 (4) of the Larceny Act, 1916. L.C. 
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SOME NOTES ON COLLUSION 


THERE will be few who deny that to attempt a definition of 
many of the terms that are in daily use in the practice of the 
law is extremely difficult, and more often than not, 
even if a definition can be achieved, it serves little or no useful 
purpose. Of all the terms that the divorce practitioner is 
wont to use few are so elusive of definition as “ collusion.” 
It is one of those phenomena that the average practitioner 
has less difficulty in recognising as present in a given set of 
circumstances than in describing by an explanation of its 
essential characteristics. It is for this reason that the 
present writer in attempting to elucidate a subject so 
unamenable to definition feels somewhat like a child in its 
bath trying to grasp a piece of slippery soap. 

In common with many others of the concepts of English law 
the meaning of collusion as interpreted in the courts has 
changed considerably with the passing of the years and for a 
proper understanding of the term some investigation of the 
history of the idea is not out of place. Before 1857 divorce 
was obtained by the passing of an Act of Parliament; it was 
in fact a legislative act in the nature of a “ priviligium ’’ and 
was not in the form of a judicial decree. Notwithstanding 
that, however, the law and practice of Parliament was well 
known and definite principles came to be crystallised and 
indeed were later repeatedly used as authority by the courts 
when they were given the jurisdiction in divorce. In those 
days the meaning of collusion that was accepted by 
Parliament was best described, as is so often the case in the 
older authorities on divorce, by Lord Stowell when he said 
“Collusion . .. is an agreement between the parties for 
one to commit, or appear to commit, a fact of adultery in 
order that the other may obtain a remedy at law as for a 
real injury ... It is a fraud difficult to prove since the 
agreement may be known to no one but the two parties in 
the cause who alone may be concerned in it, for the adulterer 
may be ignorant of the understanding. However it is no 
decisive proof of collusion that, after the adultery has been 
committed, both parties desire a separation. It would be 
hard that the husband should not be released because the 
offending wife equally wishes it.’’ From this it will be seen 
that the factor that predominated in the mind of Lord Stowell 
was the agreement between the parties by which they 
proposed to adduce dishonest evidence and he concludes with 
these words: “‘ The question is whether the husband has 
received a real injury and bona fide seeks relief.’’ At that 
time it would seem that where there was a real injury to one 
party not brought about by agreement the fact that 
subsequently the parties agreed as to how the case would be 
conducted did not amount to collusion. Other dicta of about 
that time show that the suppression by agreement of real 
evidence was also collusion and, indeed, one would have 
expected that, for such a view is in line with Lord Stowell’s 
test of real injury; for if facts are in existence which would 
prove a defence to the petitioner’s claim then the petitioner 
cannot be said to have suffered any real injury in the eyes of 
the law. Later this view of the meaning of collusion became 
somewhat modified and the change is perhaps first noticed in 
Chisim’s case (Macqueen’s House of Lords Practice 582), 
where it appeared that the costs of the plaintiff in the action 
of criminal conversation were paid by the respondent’s father 
and also that in the ecclesiastical court no witnesses were 
called for the wife. The report states: ‘‘ The adultery was 
clearly proved, but the appearance of collusion was too gross 
and palpable to admit of being overlooked or explained.” 
Now in this case there was no suppression of real evidence 
and it was quite clear that the petitioner had suffered real 
injury in that the adultery had not been committed by the 
consent of the parties and yet notwithstanding it was held 
that there had been collusion. This was clearly a very 
definite expansivn of the idea of collusion that had previously 
been held and it was some time before it became to be settled 


law that agreement between the parties with regard to the 
subsequent conduct of the case might be collusion despite 
the fact that there had been a real injury inflicted on one 
party. However, after a period during which a number of 
cases were decided in somewhat conflicting ways, the leading 
case of Churchward v. Churchward and Holliday {1895) P. 7, 
came up for decision. In that case there was a masterly 
exposition of the authorities by Sir F. H. Jeune, P., resulting 
in a decision which firmly established the view put forward 
in Chisim’s case. In Churchward’s case the petitioner made 
an agreement with the respondent, who had committed 
adultery with the co-respondent, by which she undertook to 
settle money on the child of the marriage, and he to take 
proceedings for divorce which she was not to defend and of 
which she was to pay the costs, he not claiming damages 
against the co-respondent. The agreement was disclosed 
to the court. The petitioner did not connive at the adultery 
and no false testimony was brought before the court in proof 
of the adultery. It was not shown that there were any 
specific facts material to defence or recrimination which might 
have been brought forward by the respondent ; but it was 
not proved that there were no material facts which she 
might have brought forward by way of defence or recrimina- 
tion. Now on these facts it was held that the petitioner 
was debarred from his remedy on account of collusion. A point 
upon which the learned president laid great emphasis was 
the term in the agreement by which the respondent undertook 
not to defend the suit. It seems that the reason for the 
decision mainly rested upon the fact that the courts are 
bound to ascertain for themselves, so far as they can, whether 
in any case there exist bars to the petitioner’s claim and in 
order to carry out this duty every material fact must be put 
before the court. If the parties are in agreement as to how 
the case shall be conducted, particularly if the respondent 
agrees not to defend, the court is deprived of the security for 
eliciting the truth afforded by the contest of opposing interests. 
It was pointed out that this protection is frequently lost 
without any question of collusion when the respondent apart 
from any agreement decides not to defend, but in his judgment 
the learned president met this by saying: “ It may well be 
worth while to prevent the parties to a suit from binding 
themselves by an agreement which, if there be anything to 
hide, renders it obligatory on both of them to keep the veil 
drawn.” 

Since the decision in Churchward v. Churchward in 1895 
there have been many cases that elucidate the principles 
that are laid down in that case. Perhaps the most important 
of these cases is Laidler v. Laidler (1920), 36 T.L.R. 510, in 
which it was held that for a wife to ask her husband to supply 
her with details of a past act of adultery such as would enable 
her to bring a petition for divorce was not collusion unless 
asking for the evidence was in the particular case tantamount 
to a suggestion that he should commit adultery for the 
purpose of giving her the necessary grounds. McCardie, J., 
said in that case: “It is essential to point out that collusion 
must be distinguished from courtesy. Asperity of language 
or the employment of offensive phrase need not be a feature 
of matrimonial proceedings.” That perhaps is the crux of 
the matter. In the nature of things the parties are in a 
position where some correspondence between them is quite 
possibly a necessity and the court must take a reasonable 
view of the nature of any correspondence that takes place 
between the parties during the pendency of the suit. This 
same case makes it clear that though the wife may be entitled 
to enforce some right such as maintenance or costs against 
her husband that fact alone will not negative collusion though, 
of course, it may be some evidence that any agreement 
concerning that right was not collusive. 

In 1945 Denning, J., delivered a judgment in Emanuel v. 
Emanuel [1946] P. 115 which throws much light on an 
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Child-Care 


Questions of far-reaching importance have been 
raised by the publication of the Curtis Report on 
Child-Care. The National Children’s Home 
welcomes all attempts to better the lot of the 
orphaned and unwanted child, and is already 
carrying out many of the recommendations of 
the Report. 


Everybody agrees that life in a Children’s Home, 
however well organised, is not the same as in the 
normal family circle. But when misfortune comes 
along, something must be done for the children 
and somebody must do it. 


Despite all the State is doing, the work of the 
National Children’s Home is still necessary, and 
an urgent appeal is made for continued support. 
Covenanted gifts and legacies are specially 
solicited. 


NATIONAL 
CHILDREN’S HOME 


(Founded by Dr. Stephenson 1869) 
HIGHBURY PARK, LONDON, N.5 
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Please remember 
St. Dunstan’s 
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“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the sum Of £2 ccm free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and is not being taken over under the National 
Health Service. 


For further particulars write to 
SIR [AN FRASER, M.P. (Chairman) 
St. Dunstan’s, 9-11 Park Crescent, London, W.1 
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important aspect of collusion that had not previously been 
any too clear in the authorities. In that case the question 
that had to be decided was the nature of the burden of proof 
in cases where collusion was a possibility. Denning, J., 
pointed out that the Matrimonial Causes Act, 1937, places 
upon the petitioner the burden of satisfying the court of his 
innocence so far as collusion is concerned. He also 
referred to Churchman v. Churchman {1945) P. 44 where 
Lord Merriman had held that in discharging this burden of 
proving his innocence the petitioner was entitled to rely on the 
presumption of innocence. These two propositions would in 
conjunction lead to the practical result that the burden of 
proof would be altered and place upon the respondent the duty 
of showing that collusion did exist if the presumption of 
innocence were as strong as it is in criminal cases, 1.e., if it 
was necessary in order to rebut it to adduce evidence that 
would satisfy the court beyond all reasonable doubt that 


A Conveyancer’s Diary 
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collusion existed. The learned judge, however, came to the 
conclusion that the presumption of innocence in this case 
was what he called ‘a provisional presumption” only and 
not a “ compelling presumption.”” What he meant by this 
was, that though in the absence of anything else the presump- 
tion was that there had been no collusion if, however, during 
the case evidence was adduced which gave the court reason for 
suspicion that collusion might exist, then the presumption 
was overthrown and the burden was again upon the petitioner 
to show that there had been no collusion. 

To conclude to these cursory notes on collusion it may 
be well to point out that any particular set of facts which 
constitute collusion only operate to nullify the particular 
proceedings in which they arise so that in a case where a 
petitioner has a valid case apart from collusion he is not 
prevented from starting a fresh petition with no collusion 
and so obtaining a decree. P. W. M. 


Re DIPLOCK—I 


Ir will be some time before the long and closely reasoned 
decision of the Court of Appeal in this case, reported at 
p. 409, supra, can be seen in its proper perspective, but in the 
meanwhile some observations on its broader aspects may not 
be out of place. The plaintiffs’ claim was variously argued 
both in the court of first instance and on appeal, but in effect 
it amounted to this: the defendants, having received moneys 
which had been improperly paid to them and which properly 
belonged to the plaintiffs, were bound to repay or account for 
the full amount of those moneys to the plaintiffs. That 
is a factual summary of the nature of the claim. From the 
legal point of view the claim was argued under two distinct 
heads, a claim im personam and a claim in rem. Under the 
former head it was said that the defendants were under a 
personal liability in equity to refund the sums improperly 
paid to them, or so much thereof as would make good the 
loss occasioned to the plaintiffs by the executors’ default ; 
and under the latter the plaintiffs argued that they were 
entitled to follow or trace the sums paid to the defendants 
into property in the hands of the defendants which either 
wholly or partially represented those sums at the date of the 
writ. To the claim im personam the defendants raised, inter 
alia, the defence of limitation, but this defence was not pleaded 
in bar of the claim in rem. 

This is the background against which the judgment of 
Wynn Parry, J. (reported at [1947] Ch. 716), and the decision 
of the Court of Appeal must be considered. The learned 
judge below held that the mistake under which the executors 
had paid the moneys to the defendants was a mistake of law, 
and this was not questioned on appeal. As regards the claim 
in personam it was not, therefore, in his view open to the 
plaintiffs to pursue an action at common law for money had 
and received, or an analogous action in equity, since in either 
case it would be necessary to show that the mistake under 
which the money had been paid was a mistake of fact ; and 
apart from one or other of these actions there was, in his 
judgment, no remedy open to a legatee or next-of-kin against 
a person who had received property, part of the estate, in 
circumstances which did not make the recipient an express 
trustee of the property. In the result, the claims of the 
plaintiffs 1m personam were totally rejected. 

On this part of the case the Court of Appeal reached a 
different conclusion. After reviewing a long line of authorities, 
of which the most important appear to be Neel v. Robinson 
(1686), 1 Vern. 90, and David v. Frowd (1833), 1 Myl. & K.200, 
the court expressed the view that, quite independently of any 
right based on the common-law action for money had and 
received, there exists an equity whereby a legatee or next-of- 
kin or creditor who is either completely unpaid or is underpaid 
may obtain a refund from a person who has been overpaid, 
or who has received property from an estate to which he has 
no right at all. The analysis of the cases from which this 
equitable right emerges shows that for the most part it has 


been prayed in aid to balance accounts between beneficiaries 
who have been respectively overpaid and underpaid, and in 
this respect there is an important qualification to the generality 
of this equity. If the assets are sufficient to pay all the bene- 
ficiaries in full and one receives his benefit in full and the 
assets are subsequently wasted so that other beneficiaries 
lose their benefits, the latter have no claim upon the former : 
Roper on Legacies, 4th ed., cited in Fenwick v. Clarke 
(1862), 4 De G. F. & J. 240. But this qualification can have 
no application in a case such as this, where the recipients who 
were forced to account had no title at all to the moneys which 
had been paid to them, and the plaintiffs had at the date of 
the mistaken payment received nothing. 

On the other hand the direct claim in equity against a 
person who has been paid money to which he is not entitled 
was not, in the view of the court, liable to be defeated either 
(a) on the ground that the mistake which led to the payment 
was a mistake of law and not a mistake of fact, or (b) on the 
ground that the defendant had no knowledge of the impro- 
priety of the payment and so could not be affected in his 
conscience in regard thereto; it is sufficient for this purpose 
(if the point is material at all) that the defendant has received 
something to which he had no shadow of right. 

There is, however, one limitation on this liability to refund 
to the unpaid or underpaid beneficiary. Since the original 
mistake in making the payment is attributable to the personal 
representative, and the latter is normally bound to make his 
mistake good so far as he is able, the person who is overpaid 
is liable to refund only to the extent that the beneficiary is 
unable to recover from the personal representative. In the 
judgment of the Court of Appeal this qualification is imposed 
in terms only on the claim of an “ unpaid beneficiary,” but 
semble, if the case should arise, it would be equally applicable 
to the unpaid or underpaid creditor. In Re Diplock the 
next-of-kin plaintiffs had, in fact, prosecuted a claim against 
the testator’s executors, and this condition was, therefore, 
fulfilled in this case; but as a matter of practice the point 
is extremely important. Presumably, if proceedings are 
launched on the basis of a direct claim in equity against persons 
who have received money or property from personal repre- 
sentatives to which they are not entitled and no proceedings 
have been brought against the personal representatives, the 
action will be stayed ; and such a stay may have unfortunate 
results in regard to limitation. The convenient course in 
such a case would appear to be to join the personal repre 
sentatives as defendants in the substantive action against the 
persons overpaid. On the other hand there may be instances 
where the personal representatives, in spite of the initial 
mistake for which they are prima facie liable, may escape 
liability altogether, e.g., where they acted under the direction 
of the court in making the mistaken payment. Such was, 
in fact, the case in David v. Frowd, supra. It is, presumably, 
also possible that the court would exercise its discretion under 
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s. 61 of the Trustee Act, 1925, in favour of a personal repre- 
sentative who, for example, takes all reasonable steps to 
safeguard himself before distributing the estate among known 
next-of-kin, but this is at least doubtful—see, for example, the 
remarks of Harman, J., as to the exercise of this discretion 
in Re Gee [1948] Ch. 284, at p. 297. 

Having found for the plaintiffs under this head of their claim, 
the Court of Appeal had next to consider the question of 
limitation. It is unnecessary here to consider this part of the 
judgment in detail; the conclusion reached was that the 
section of the Limitation Act, 1939, applicable to the claim 
in personam was s. 20, which provides that no action in respect 
of any claim to the personal estate of a deceased person or to 
any share or interest in such estate shall be brought after the 
expiration of twelve years from the date when the right to 
recover the share or interest accrued. On the facts, the 
defence of limitation was held to fail if, as was found to be the 
case, the relevant period was twelve years. It may be 
pointed out, however, that s. 20 is subject to the provisions, 
inter alia, of s. 26 of the Act, which provides that in the case 
of mistake the period of limitation shall not begin to run until 
the plaintiff has discovered, or could with reasonable diligence 
have discovered, the mistake. It was argued for the defen- 
dants that the relevant provision of the Act in this case was 
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not s. 20, but s. 2 (which provides a period of six years for the 
cases falling within it). This view was not accepted, but the 
court considered that, if s. 2 were applicable, the proper order, 
in view of s. 26, would be to direct an inquiry to ascertain 
when each of the plaintiffs discovered, or ought with reasonable 
diligence to have discovered, the mistake. On the view 
taken by the Court of Appeal on this question this is obzter, 
but of course it is very strong persuasive authority for the 
practice likely to be adopted if an action similar to 
that in this case is launched, say, twenty years after the 
death. 


Finally, in view of the fact (to which I have already alluded) 
that it is normally a condition precedent to a valid direct 
claim in equity on the Diflock principle that proceedings should 
be taken against the personal representatives, it is clearly 
vital to know what period of limitation is applicable to an 
action of this nature against personal representatives. The 
point was not material in this case, but the court expressed 
the opinion that such an action is an action “ in respect of ” 
the estate within the meaning of s. 20, and that consequently 
the relevant period is twelve years—the same period as that 
applicable to the overpaid beneficiary or stranger. 


“ABC” 


STATUS AND STANDARD RENT 


In the recent case of Insall v. Nottingham Corporation (1948), 
92 Sot. J. 408, a county court judge was held to have made a 
mistake in applying Roberts v. Jones (1947), 91 Sor. J. 27, 
when he should have been guided by Davies v. Warwick 
(1943] K.B. 329. A review of the three authorities in 
chronological order will show the importance of status in 
relation to standard rent. 

Davies v. Warwick might be considered a straightforward 
case ; it is, perhaps, chiefly remembered because of the com- 
ments those who tried it were constrained to make on the 
draftsmanship and, more especially, on the effect of the Rent 
and Mortgage Interest (Restrictions) Act, 1939. The plaintiff, 
having taken a house in October, 1939, at 12s. 6d. a week, 
found out that in 1916 a previous owner had let it to someone 
else at 4s. 3d. a week. The house had not been let on 
ist September, 1939, and the plaintiff was held entitled to 
recover two years’ excess payments. The court considered 
that there was indeed no answer to the claim, but observed 
upon the hasty and ill-considered language of the statute 
and the resultant injustice. I may say that there are passages 
which suggest that some provisions and facts may have been 
overlooked ; references to cottages being let as an act of 
kindness to some deserving old retainer or aged relative 
at nominal or low rents seem to ignore s. 12 (7) of the 1920 
Act, excluding lettings at not more than two-thirds of the 
rateable value. 

The case showed, however, that one might have to consider 
an uncontrolled letting effected at a time when the Act 
bringing the property into control had not been dreamt of. 
Before proceeding to the other case mentioned in Insall v. 
Nottingham Corporation, supra, mention might be made, 
by way of contrast, of Signy v. Abbey National Building 
Society [1944] K.B. 449 (C.A.): a house, never let before, 
was let furnished after lst September, 1939, and later on 
unfurnished ; the furnished rent was held not to be the 
standard rent, because that letting was not controlled. The 
point is that one has to consider not only whether a previous 
letting was controlled, and not only whether it might have 
been controlled, but also whether it would have been con- 
trolled. If the earlier letting in Davies v. Warwick, supra, 
had included sufficient furniture to put the premises outside 
the Act if it had then been in operation, the tenant could 
have recovered nothing. 

Roberts v. Jones was not so straightforward a case. 
In 1937, a landlord, assisted by a grant made under the 


Housing (Rural Workers) Act, 1926, rebuilt a house. The 
Housing Act, 1936, s. 128, excluded such property from 
Rent Act control; so did the 1939 Rent Act. When the 
latter was passed the house was let at 7s. 6d. a week. In 
1941, three events occurred in fairly quick succession: the 
tenancy determined, the landlord repaid the grant, and the 
landlord let it to the plaintiff in the action at 17s. 6d. a week. 
The repayment of the grant had taken the house outside the 
scope of the Housing (Rural Workers) Act, 1926, but handed 
it over, as it were, to the control imposed by the 1939 Rent 
Act. But the county court judge thought that the standard 
rent was 7s. 6d. a week, this being the rent at which the house 
was let on 1st September, 1939. The Court of Appeal thought 
otherwise. The figure of 7s. 6d. was that of an artificial rent 
fixed by special legislation under which the property had 
enjoyed a different status and was excluded from the general 
rent control provisions of the Act of 1939; the direction 
to consider the rent payable on Ist. September of that year 
applied only to what were then “ free” houses. 

In Insall v. Nottingham Corporation, the facts were 
that the defendants had bought Newstead Abbey (the one- 
time home of Lord Byron and his ancestors) in 1938, granting 
one of the vendors (who were a married couple) a tenancy 
of part of the property at {50 a year for so long as they or the 
survivor of them should wish to live there. There was 
clearly an arrangement by which the tenant undertook to 
manage the property for the corporation; this was not a 
term set out in either conveyance or tenancy agreement, 
but when the plaintiff, to whom the corporation had subse- 
quently let the premises at £120 a year, took out a summons 
to determine the standard rent, the county court judge 
considered that the letting at £50 should be disregarded 
because it had not been an “economic rent.’’ The Court 
of Appeal held that this was wrong; the fact that a rent 
was a preferential rent, granted because the tenant’s services 
were desired, was not a factor to be taken into account. 

The vital difference between the facts of this case and those 
of Roberts v. Jones is that in the latter the law itself 
excluded the earlier letting from the control of the Increase 
of Rent, etc., Restrictions Acts; and in my submission the 
same can be said of Signy v. Abbey National Building Society. 
In both cases there was exclusion of the type of letting relied 
upon (in the one case by the tenant, in the other the landlord) 
by the terms of the Act which concerned restriction of rent 
itself, Indeed, in the 1939 Act, the exclusion of ‘‘ any 
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dwelling-house bona fide let at a rent which includes payments 
in respect of furniture ’’ is in juxtaposition to the exclusion 
of “‘ any dwelling-house being a house in respect of which a 
local authority for the purposes of Pt. V of the Housing 
Act, 1936, are required by s. 128 of that Act to keep a housing 
revenue account,” in paras. (6) and (c) respectively of s. 3 (2). 
In Insall v. Nottingham Corporation, the 1939 rent may 
have been less than what was economic, but that fact alone 
could not exclude such a letting from rent restriction legis- 
lation. It comes down to this: status, as jurisprudence 
teaches us, is something which, though sometimes affected 
by, never depends on, contract. And whether a house has a 
standard rent is essentially a question of status. 
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If, as seems probable, the defendants in the recent case 
acquired the property because it was once the home of George 
Lord Byron, it may be of some consolation to them to recall 
that many of his writings deplore change and welcome any- 
thing that might arrest it ; it was with relief that he addressed 
the subject of an elegy as one “‘ who didst not change through 
all the past and canst not alter now.”” And if the demised 
portion of Newstead Abbey or the rent reserved therefor 
could be personified, they would not be echoing the mournful 
““O could I feel as I have felt, or be what I have been” : 
the Rent and Mortgage Interest (Restrictions) Act, 1939, 
s. 3 (1), and the Court of Appeal, have ensured that they can. 


R. B. 


TO-DAY AND YESTERDAY 


LOOKING BACK 


On 7th August, 1823, the inimitable William Cobbett was on 
one of his Rural Rides in Hampshire in the neighbourhood of 
the Duke of Buckingham’s estate. Of Itchen Abas he noted: 
“This is that Itchen Abas where that famous Parson-Justice, 
the Reverend Robert Wright, lives, who refused to hear 
Mr. Deller’s complaint against the Duke’s servant at his own 
house, and who afterwards, along with Mr. Poulter, bound 
Mr. Deller over to Quarter Sessions for the alleged assault . . . 
Mr. Deller has not had to bear the expenses of this case himself 
but . . . they have been borne by his neighbours, very much 
to the credit of those neighbours ... That the game should 
be preserved everyone that knows anything of the country will 
allow; but... it cannot be preserved by sheer force. It 
must be rather through love than through fear . . . Mr. Deller’s 
case was so plain ; it was so monstrous to think that a man was 
to be punished for being on his own ground in pursuit of wild 
animals that he himself had raised that it was only necessary to 
name it to excite the indignation of the country. It occurs to 
me to ask here who it is that finally pays for those ‘ counsels’ 
opinions’ which Poulter and Wright said they took in the case 
of Mr. Deller; because if these counsels’ opinions are paid for 
by the county and if a Justice of the Peace can take as many 
counsels’ opinions as he chooses, I should like to know what 
fellow, who chooses to put on a bobtail wig and cail himself a 
lawyer, may not have a good living given him by any crony 
Justice at the expense of the county. This never can be legal. 
It never can be binding on the county to pay for these counsels’ 
opinions.”’ Contrary to these opinions, the grand jury at Quarter 
Sessions had thrown out the bill of indictment. 


CHEERS IN COURT 
ScENEs of extraordinary enthusiasm occurred at Lincoln recently 
when two doctors were acquitted of fraud. In the public gallery 
people clapped and stamped, drawing a rebuke from the 
Commissioner of Assize, shouting above the hubbub. One of 
the defence counsel is reported to have danced a jig while the wig 
of another flew off as his solicitor pounded his back in 
congratulation. Outbursts like that are fairly rare, but never 
can there have been anything in the British Isles like the scenes 
in Dublin in 1861 which greeted the victory in the Court of 
Common Pleas of Maria Teresa Longworth in her fight for 
recognition as the lawful wife of Major the Hon. William 
Yelverton. The daughter of a Manchester silk manufacturer, 
she was clever, romantic and fascinating. He was the heir 


presumptive to an Irish peerage. They had met by chance 
on the Channel crossing from Boulogne, as she was returning 
from a visit to relatives in France. From this acquaintance there 
grew a correspondence between them increasing in intensity and 
affection. When Yelverton was. fighting in the Crimea, she went 
to help in the hospitals at Galata. In 1857 they met again, when 
his regiment was quartered at Edinburgh. There, according to 
her story, they read the marriage service together and so became 
man and wife according to the law of Scotland. Later, since she 
was a Roman Catholic, they went through a form of marriage 
before a Catholic priest in Ireland. But in June, 1858, 
Yelverton, who had always kept their relationship secret, 
married the widow of a Scottish professor. 
OVATION FOR TERESA ‘ 

THE deserted lady thereupon initiated proceedings in England, 
Ireland and Scotland to establish herself as the Major’s lawful 
wife. The English proceedings failed on a question of domicile. 
The Irish case took the form of an action against the Major by 
his brother-in-law for necessaries supplied to his wife. In the 
Court of Common Pleas the jury, enraged by the callous cynicism 
of the defendant’s evidence, were utterly unhampered by logic in 
finding for the plaintiff. They found the Scottish marfiage valid 
and the Irish marriage valid and, to give a legal basis to the 
finding, as the law then stood, also found, on no apparent ground, 
that Yelverton was a Catholic at the time. The lady had fallen on 
her knees to listen to the verdict. The ensuing. scene was thus 
described : ‘ The universal joy. . . found expression in a most 
enthusiastic burst of cheering again and again renewed... Hats 
and handkerchiefs were waved ; the members of the Bar stood up 
and joined heartily in the public manifestations of delight ; 
many of them actually took off their wigs and waved them with 
energy ... Ladies seemed at a loss how to show their feelings ; 
they waved their handkerchiefs; they clapped their hands ; 
they wept with joy.”” As the lady passed from the Four Courts 
to the Gresham Hotel 50,000 people gathered to acclaim her. 
The crowd drew her carriage through the streets and made her 
address them from the balcony. One paper omitted its 
advertisements and another its leading article to have room for 
a full report. Alas! the Scottish proceedings went very 
differently in a very different atmosphere. In the court of first 
instance she lost and her marriage was declared invalid. In the 
Second Division of the Court of Session she won by a majority 
of two to one. In the House of Lords she lost by a majority of 
three to two. Such was the technical result, but on the merits 
few will not sympathise with the Irish verdict. 


LIABILITY FOR DOMESTIC ANIMALS 


AN action for damages for personal injuries caused by a 
domestic animal is usually based on the scienter principle, i.e., on 
the ground that the defendant has kept an animal which, to his 
knowledge, is dangerous to mankind (May v. Burdett (1846), 
9 Q.B. 101). But it is sometimes difficult to prove knowledge 
of a dangerous propensity; and, indeed, damage may result 
though the animal is not vicious by nature, for instance, where 
a nervous horse has run away and knocked someone down, or 
where, as in one reported case, a restive pony became impatient 
and suddenly bit a passer-by. 

In those cases which cannot be brought within the scienter 
rule, it is well to remember the words of Lord Atkin in Fardon v. 
Harcourt-Rivington (1932), 146 L.T., at p. 392: “ Quite apart 
from the liability imposed upon the owner of animals or the 
person having control over them by reason of knowledge of their 
propensities, there is the ordinary duty of a person to take care 


either that his animal or his chattel is not put to such a use as 
is likely to injure his neighbour—the ordinary duty to take care 
in cases put upon negligence.” 


Thus #t may be possible, as an alternative to scienter, to base 
the action on negligence. In such an action it will be necessary 
to show that in the circumstances of the case the defendant was 
under a duty to take care. 


In most cases the defendant has brought an animal on to the 
public highway or some other public place, and in such 
circumstances it is clearly established that the defendant is under 
a duty to take care for the safety of other persons in the vicinity. 
It has been held that this duty existed when the defendant brought 
his horse on to the highway, and left it temporarily in a stable 
adjoining the highway, but insecurely tethered (Deen v. Davies 
{1935} 2 K.B. 282). 
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Though the defendant is under a duty to take care, he is only 
under a duty to take care against those dangers which a reasonable 
man should foresee. Thus, a man who leaves his dog in a motor 
car would not normally expect the dog to break the window of the 
car and injure a passer-by with flying glass ; and if this unlikely 
event does happen the owner is not liable to the passer-by 
(Fardon v. Harcourt-Rivington, supra). On the other hand, 
a person who allows a dog to run loose trailing its leash in 
the street should realise that there is a possibility of tripping 
someone up, and will therefore be liable for the resultant damage 
(Pitcher v. Martin (1937), 81 Sov. J. 670). 

Aldham v. United Dairies (London), Ltd. [1939] 4 All E.R. 522, 
is rather a peculiar case. The defendants’ servant, who knew 
that his pony was restive, left it unattended. The pony became 
excited and bit the plaintiff, a thing which it had never been known 
to do before. It was held that the defendants were in breach of 
their duty in leaving a restive pony unattended, presumably on 
the ground that it might have run away and knocked someone 
down; and as the pony’s attack on the plaintiff, though not 
foreseen by the defendants’ servant, was the result of his breach 
of duty, the defendants were held liable. 

To sum up, a person who brings a domestic animal on to the 
highway is under a duty to take care to prevent it from doing 
any damage that a reasonable man might expect. Once he is 
in breach of that duty he is liable for all damage which directly 
results from his negligence, whether or not it is damage 
which a reasonable man would have expected. 

In Brackenborough v. Spalding U.D.C. [1942] A.C. 310, an 
attempt was made to render a market authority liable for damage 
done by a bull which had escaped from the market owing to the 
insecurity of its pen. The attempt failed, on the ground that 
the market authority assumed no control over the beast. The 
control remained with the person who had brought it to market. 
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Where the animal has not been brought on to the highway, 
but has escaped on to it from an adjoining field, it is now firmly 
established by the decision of the House of Lords in Searle v. 
Wallbank [1947] A.C. 341 that there is no liability either for 
negligence or at all, unless indeed the animal is known to be 
specially dangerous—and this really comes back to the scienter 
rule. 

Broadly, then, the defendant is under a duty to take care for 
the safety of third persons when he has brought a domestic 
animal on to the highway, but is not liable if the animal escapes 
on to the highway and does damage there of its own accord. 

It remains to consider the position when the plaintiff is injured 
by an animal while he is on the defendant’s premises. On 
principle it would seem that liability depends on whether the 
plaintiff is an invitee, licensee or trespasser. For as Lord Wright 
said in Glasgow Corporation v. Muir (1943] A.C. 448, liability 
under these headings is not limited to dangers from structural 
conditions, but also applies to other dangers on the premises. 
If so, there is a full duty to protect an invitee at a circus, for 
instance, from the circus horses. But there is no duty towards a 
trespasser, except that an animal should not be wilfully set on 
him ; while the case of the licensee is of no practical importance, 
because the duty of the occupier is to do no more than warn him 
of known dangers—and if the occupier does know of any danger, 
he will be liable in any event under the scienter rule. 

It will be noted that the majority of the cases where negligence 
is relied on in preference to scienter are cases of collisions with 
animals rather than bites or kicks. 

It will further be appreciated that claims based on negligent 
control of animals, like all other claims based on negligence, may 
be met with the plea that the plaintiff's own negligence 
contributed to the accident. 

J. AM. 





NOTES OF CASES 


COURT OF APPEAL 
WIFE’S APPEAL TO LORDS: ALIMONY PENDENTE LITE 
Cavendish-Bentinck v. Cavendish- Bentinck 

Tucker and Bucknill, L.JJ., and Pilcher, J. 25th June, 1948 

Application for extension of an order for alimony pendente lite. 

On 1st November, 1946, an order for alimony pendente lite 
was made in favour of the applicant wife. On 27th. March, 1947, 
Hodson, J., granted her a decree of judicial separation on her 
petition on the ground of the adultery and desertion of her 
husband, the respondent. He dismissed the husband’s prayer 
for a decree nisi on the ground of his wife’s adultery. The 
wife did not then apply for a permanent allowance under s. 190 (1) 
of the Judicature Act, 1925. On 21st April, 1947, the husband 
gave notice of appeal. The appeal was heard in November, 
1947, when the Court of Appeal reversed Hodson, J.’s., finding, 
found the wife guilty of adultery, exercised its discretion in the 
husband’s favour, and granted him a decree nisi. The wife was 
given leave to appeal to the House of Lords and liberty to apply 
for an order for maintenance. The husband, having obtained 
a finding by the court that his wife had committed adultery, 
stopped the allowance which he was making her. The wife then 
took out a summons for a sum to be fixed by way of maintenance. 
That summons was adjourned pending the hearing of her appeal 
to the House of Lords. She now applied for alimony pendente lite 
pending her appeal to the House. 

BuckniLt, L.J., said that the original order for alimony 
pendente lite in his opinion came to an end when Hodson, J., 
pronounced the decree, for that was a final decree and no Us, 
therefore, was any longer pending. The husband’s notice of 
appeal revived the /is, but not the order for alimony pendente lite. 
The Court of Appeal, by annulling the decree of judicial separation 
in favour of the wife, also did not revive the order for alimony 
pendente lite, which had been made on the basis that the wife was 
innocent. The power given by s. 190 (3) of the Act of 1925 to 
make an order for alimony pendente lite was given to “‘ the court.” 
Those words did not prima facie refer to the Court of Appeal 
(see s. 176). The matter of alimony pendente lite was further, 
not incidental to the determination of an appeal in any way 
whatever within the meaning of s. 27. The proper remedy for 
the wife here was to apply to ‘‘ the court,” by which he under- 
stood the Divorce Division of the High Court, for alimony 
pending final determination of the appeal by the House of Lords. 

Tucker, L.J., and Pitcuer, J., agreed. 

APPEARANCES : Warminski, K.C., and Victor Russell (Clifford- 
Turner & Co.); Beyfus, K.C., and Geoffrey Lawrence (Gordon 


Dadds & Co.). 
(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


RENT RESTRICTION : APPORTIONMENT OF RATEABLE 
VALUE 

Amphlett v. Dorrell 

Tucker, Bucknill and Somervell, L.J J. 

Appeal from Worcester County Court. 

The freeholder of a property, consisting of a principal house, 
lodge, gardens, etc., let it to a tenant subject to a sub-tenancy 
of the lodge. The tenant applied to the county court judge, 
under s. 12 (3) of the Rent, etc., Act, 1920, for apportionment of 
rateable value as between the principal house and the lodge, 
the result of which would be to bring the house within the Rent 
Restrictions Acts. The county court judge held himself bound 
by the authorities, against his inclination, to make the apportion- 
ment. The landlord appealed. (Cur. adv. vult.) 

Tucker, L.J.—BuckKNILL and SOMERVELL, L.JJ., concurring 
said that no case had been cited in which the tenant of the 
whole comprising premises had ever claimed against his landlord 
to have an apportionment made of its séparate component parts. 
In all the cases the tenant applying for apportionment had at 
the material time been a tenant of one of the component parts 
of a larger comprising whole. It appeared to him (his lordship) 
not to be at all “ necessary ’’ within the meaning of s. 12 (3) to 
apportion either the rent or the rateable value of the whole 
property because, as between the landlord and the tenant, they 
were already fixed at figures in excess of the limits prescribed by 
the Act 0f 1920. Rider v. Rollit (1920), 36 T.L.R. 687, and Langford 
Property Co., Ltd. v. Goldrick, post, p. 443, were rightly decided and 
did not conflict with Upsons, Lid. v. Herne (1946) K.B. 591 ; 
90 Sot. J. 501. Section 12 (3) was wholly inapplicable to a case 
such as the present. Appeal allowed. 

APPEARANCES: Michael Browne (Robbins, Olivey & Lake, 
for Curtler & Son, Worcester) ; Geoffrey Smallwood (Peacock and 


Goddard, for Hulme & Parry, Worcester). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


CHANCERY DIVISION 
WILL: GIFT OF SHARES NOT HELD BY TESTATOR 
In re O’Connor ; Westminster Bank, Ltd. v. O’Connor 
Roxburgh, J. 18th June, 1948 

Adjourned summons. 

The testator, who died in 1946, made his will in 1942 and by 
cl. 5 bequeathed 10,000 preference shares in C, Ltd. to his son A. 
The testator was the governing director of C, Ltd., whose articles 
provided that a member wishing to transfer his shares must 
offer them to other members. There were issued 45,000 preference 
shares at the testator’s death, 9,000 of which were held by the 
testator, 25,000 by the testator and another as trustees, and 
11,000 by a subsidiary company of C, Ltd. The subsidiary 
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company had informed the plaintiff bank that it would be willing 
to sell 1,000 shares at the proper value as ascertained by the 
articles. The trustees of the other block of shares were unwilling 
to sell, but did not wish to exercise any right they might have 
to purchase any of the shares offered by the subsidiary. The 
summons was taken out to determine whether (1) the legacy 
was specific or general, and (2) (a), if general, whether the bank 
ought to purchase 1,000 shares to complete the gift of 10,000 
or, alternatively, (b) whether the bank should pay to A a sum 
equal to the value of 1,000 shares as determined in accordance 
with the articles of C, Ltd. 

ROXBURGH, J., said that, in favour of the gift being a general 
legacy, (a) the testator did not use the word ‘‘ my” or any 
possessive word in referring to the shares, and (b) he did not have 
10,000 shares to give. In favour of the gift being a specific 
legacy, (a) the company was a private company with the usual 
restrictions on share transfers, and (b) the provision in the will 
regarding the dispositions to be satisfied out of residue did not 
refer to this gift. The court leant strongly in favour of a general 
legacy (In ve Willcocks [1921] 2 Ch. 327) but on either view 
there was a falsa demonstratio. On the whole he would hold 
the legacy to be general. Regarding the further question, 
reference had been made to Robinson v. Addison (1840), 2 Beav. 
515, and the order made had been obtained from the Record 
Office: this showed that where a testator had bequeathed 
shares which he did not possess, and the legacy was held to be 
general, the legatee was entitled to have paid to him out of the 
general estate such sum as at the end of twelve months after the 
testator’s death would have been sufficient to purchase the 
shares. There would be an inquiry as to whether it would 
have been possible to obtain 1,000 preference shares within 
twelve months of the testator’s death, and, if so, at what price, 
and if it was not possible to obtain the shares as aforesaid, what 
would have been the price to be paid under the articles as between 
a vendor and purchaser who could not agree as to price. 

APPEARANCES: G. A. Rink (Wild, Collins & Crosse) ; C. A. 
Settle, J]. A. Brightman, A. G. Cross (Downer & Lewis). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


WILL: BEQUESTS FOR DINNER AND REMUNERATION 
FOR TRUSTEES OF A CHARITY 
In re Coxen: MacCallum v. Coxen 
Jenkins, J. 19th July, 1948 

Adjourned summons. 

The testator, who had been Lord Mayor of London, bequeathed 
his residue, in value some £200,000, to his executors “‘ in trust 
to pay the same to the Court of Aldermen of the City of London 

. upon trust out of the income . . . to apply once a year a 
sum not exceeding £100 per annum to provide a dinner to the 
Court of Aldermen when they shall meet to decide the business 
of the trust, and to pay to each member of the committee 
hereinafter mentioned who shall attend during the whole time of 
any committee meeting the sum of {1 1s. for his attendance, and 
to apply the balance of such income for the benefit . . . of all 
or any of the orthopedic hospitals of England . . . and it is 
my desire that the said Court of Aldermen shall from time to 
time appoint a committee of six aldermen . . . to administer 
the trust fund.’”” A summons was taken out to decide, inter alia, 
the validity of this gift. 

JENKINS, J., said that the authorities showed that, where 
a gift was made for purposes partly charitable and partly non- 
charitable, (a) if the amount applicable to the non-charitable 
purpose could be quantified, the gift failed guoad that amount 
only ; (6) if the said amount could not be quantified, the trusts 
wholly failed ; (c) there was an exception in the ‘‘ tomb ”’ cases ; 
(d) there was a more general exception, where the gift to charity 
was one of an entire fund, subject to payments for a non-charitable 
purpose in which case the charity took the whole. _In the present 
case an extreme estimate of the disputed items was 312 guineas, 
plus £100 per annum, and it was absurd under the circumstances 
to suggest that the whole gift should fail; if the disputed 
provisions were invalid, the court would find means to quantify 
them (In ve Birkett (1878), 9 Ch. D. 576). The disputed items were 
declared in favour of the recipients virtute officii, and, though 
preceding the charitable trust, were essentially ancillary, and 
could not take effect unless the charitable trust was accepted ; 
if they failed, the income would fall to the charity. The disputed 
items were, however, valid; it was not a case of a mere annual 
dinner (In ve Barnett (1908), 24 T.L.R. 788), nor a trust to pay 
periodical guineas to aldermen. The dinner was for those who 
met to consider the trust business and the guineas for those who 
attended for the whole of a committee meeting. The testator, 
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in view of his position, was the best judge of what would 
conduce to the good administration of the charity. Support 
for his view regarding the dinner could be found in In re 
Charlesworth (1910), 101 L.T. 908. The whole of the trusts 
were charitable. 
WILL: CONDITION AS TO RESIDENCE 

The testator further, by a codicil, devised a house to his 
executors upon trust that they should permit his wife to reside 
therein during her life or so long as she should desire, ‘‘ and I 
declare that from and after her death or if in the opinion of my 
trustees she shall have ceased permanently to reside therein 
(whichever shall first happen) ”’ the house was to fal] into residue. 
The summons raised further questions regarding this disposition. 

Jenkins, J., said that provisions regarding residence had 
sometimes been held too uncertain (Fillingham v. Bromley 
(1823), T. and R. 530; Sifton v. Sifton [1938] A.C. 656), and 
sometimes sufficiently definite for enforcement (In ve Wright 
[1907] 1 Ch. 231; In ve Wilkinson [1926] Ch. 842, and In re 
Talbot-Ponsonby’s Estate (1937), 81 Sot. J. 883). The meaning 
of the words depended on the context; there was a difference 
between uncertainty of definition by the testator, and difficulty 
in ascertaining whether events, adequately defined, had happened 
or not. In the present case “ reside ’’ meant personal residence, 
while ‘‘ permanently ”’ qualified “ ceased.’’ The condition would 
operate if the widow (a) ceased to reside personally, and (b) had 
no animus rvevertendi. The opinion of the trustees had been made 
the actual criterion, but this did not affect the result. If the 
testator’s directions were too vaguely expressed, the limitation 
would be bad, although the trustees’ declaration might be plain 
enough. The double event was, however, sufficiently defined to 
enable the trustees, as judges of fact, to decide whether it had 
occurred or not. In the result, he would declare (a) that the 
limitation was valid ; (b) that temporary absence for the purpose 
of taking a holiday or of residing elsewhere would not determine 
the widow’ sinterest in the house, and (c) that noexercise of her power 
as tenant for life under the Settled Land Act, 1925, would operate 
to determine her interest. Costs of all parties as between solicitor 
and client out of the estate in due course of administration. 

APPEARANCES: John Monckton; Pascoe Hayward, K.C., 
Lindner (Nash, Field & Co.) ; Christie, K.C.; J. G. Strangman 
(Godden, Holme & Co.) ; Ungoed-Thomas, K.C.; Wilfrid Hunt 
(Comptroller and City Solicitor) ; Danckwerts ; A. W. L. Franklin 
(Treasury Solicitor). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


WILL: DEATH DUTIES: ARTICLES OF ARTISTIC MERIT 
In re Oppenheimer ; Tyser v. Oppenheimer 
Roxburgh, J. 20th July, 1948 

Adjourned summons. 

The testator, who died in 1932, by cl. 2 of his will, made in 
1931, bequeathed to his wife, who survived him and died in 
1936, such articles not exceeding 50 in number as she should 
select out of his “‘ collection ”’ as defined by his will. He expressed 
the hope, without imposing any trust, that she would give these 
away as mementos to friends and institutions. She selected a 
number of articles, all of which were certified by the Treasury 
under the provisions of s. 40, (3) of the Finance Act, 1940. 
More than three years before her death she gave one article, 
a picture by Diirer, to her son P, and another, an etching, to a 
friend, the third defendant C. P had since sold the Diirer. By 
cl. 5 of the will ‘‘ all pecuniary and specific bequests ... shall be 
free from all duties in respect of my death.”’” By cl. 3 the testator 
bequeathed a number of articles certified as above, including 
pictures by Boldini and Ruysdael to P and by Canaletto to his 
son the second defendant E. P had sold the Ruysdael. Section 40 
of the Finance Act, 1930, provides by subs, (1) that objects, 
certified by the Treasury under subs. (3) as being of artistic 
interest, shall on passing on death be exempt from death duties 
while enjoyed in kind, and by subs. (2) that such objects in the 
event of a sale shall become chargeable ‘“‘ on the proceeds of sale 
in respect of the last death on which the objects passed.”’ The 
summons was taken out to ascertain (a) whether P, and other 
recipients of gifts from the widow, were to recover from the estate 
the death duties payable on any sales of the gifts, and (b) whether 
the specific disposition of cl. 3 fell within the declaration in 
ci. 3. 

ROXBURGH, J., said that P, on selling the Diirer, became 
accountable for duty on the proceeds of sale. He could not 
recover this from the estate, as the widow was the specific legatee 
of the 50 objects and the persons to whom she presented them 
were not legatees. C, if he sold his etching, would be in the same 
position. Regarding the specific gifts to P and E, these were 
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exempt from duty in the hands of the legatees, and they (but 
not their successors in title) could recover the duties from the 
estate if they sold their gifts. The case was further governed 
by In ve Scott [1916] 2 Ch. 268. 


APPEARANCES : Michael Browne, Wilfrid Hunt, M. G. Hewins, 
P. J. Sykes, V. M. Pennington (Linklaters & Paines). 
(Reported by F. R. Dymonn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


RENT RESTRICTION: TWO FLATS IN ONE DEMISE 
Langford Property Co., Ltd. v. Goldrick 


Birkett, J. 11th June, 1948 

Action. 

The plaintiffs were the landlords and the defendant the tenant 
of two flats on the same floor of a block of flats in London, at a 
rent which had risen to £525 a year. In May, 1947, the landlords 
gave due notice to quit, but the tenant claimed the protection of 
the Rent Restrictions Acts. His right to that protection depended 
on whether the two flats constituted together a separate dwelling- 
house within the meaning of s. 16 (1) of the Rent, etc., Act, 1933. 
If they did, the question remained whether their rateable value 
exceeded £100 a year, the limit for controlled houses in the 
metropolitan police district, fixed by s. 3 (1) of the Rent, etc., Act, 
1939, on the “appropriate day ”’ (6th April, 1939; s. 7 (1)). 
On 24th March, 1940, the rateable values of the flats were reduced 
to £54 and £52 a year retrospectively as from 1st April, 1939. 
(Cur. adv. vult.) 

BiRKETT, J., said that in view of Sheehan v. Cutler [1946) 
K.B. 339, and Selwyn v. Hamill (1947), 92 Sot. J. 71, the combin- 
ation of the two flats here did not make up a separate 
dwelling-house within the meaning of s. 16 (1) of the Act of 1933. 
Even if they did, their rateable value on 6th April, 1939, exceeded 
£100, being £106; and the 6th April was the relevant date, 
because they were not first assessed after that date. They were 
accordingly, in any event, outside the Rent Restrictions Acts, 
and the landlords were entitled to possession. Judgment for 
the plaintiff landlords. 


APPEARANCES: Safford, K.C., and Heathcote - Williams 
(Stikemen & Co.); Scott Henderson, K.C., and Jacob (Franks, 
Charlesly & Leighton). 

{Reported by R. C. CaLBurn, Esq., Barrister-at-Law.] 


CARDIGANSHIRE ASSIZES 


LIMITATION: MILK MARKETING BOARD NOT 
PUBLIC AUTHORITY 


Jones v. Milk Marketing Board 


Denning, J. 22nd June, 1948 

Action. 

On 20th April, 1945, the plaintiff, while riding his cycle, was 
injured in a collision with a lorry belonging to the Milk Marketing 
Board. He now claimed damages, the writ in the action being 
issued on 9th May, 1946. By s. 21 (1) of the Limitation Act, 
1939, “‘ no action shall be brought against any person for any 
act done in... execution... of any Act of Parliament, or of any 
public duty ... unless it is ”’ begun within a year “‘ from the date 
on which the cause of action accrued.” 

DENNING, J., found the lorry driver solely to blame for the 
accident. As for the question of limitation, although the board 
was set up under the Agricultural Marketing Act, 1931, it con- 
sisted of persons not appointed by the Government, but elected 
by the milk producers. The fact that the Milk Marketing 
Scheme gave the board a monopoly in the marketing of milk 
did not make it a public authority. It was no more a public 
authority than a railway company. It was merely a co-operative 
society of producers approved by Parliament for administering 
the marketing of milk. The lorry at the time was conveying 
milk churns. In his (his lordship’s) opinion that was not the 
“execution of a public duty.’’ The board was empowered by 
the scheme, but not obliged, to transport milk. The standard 
contract between the board and producers showed that milk 
in transit did not belong to the board. Carriage of churns 
under a contract with producers was not the execution of a public 
duty. The board was accordingly not protected by s. 21 (1). 
Judgment for the plaintiff for £1,500. 


APPEARANCES: Roderic Bowen (Evans, Thomas & Jones, 
Llandyssul) ; Havard Evans (W. H. Rogers, Carmarthen). 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 
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COURT OF CRIMINAL APPEAL 

MILITARY SERVICE: REFUSAL TO BE EXAMINED 

R. v. Green 
Lord Goddard, C.J., Singleton and Slade, JJ. 

Appeal from conviction. 

The appellant, a youth of eighteen years, was convicted at 
Essex County Sessions of failing to submit himself to medical 
examination in accordance with the National Service Act, 1941, 
and sentenced to three years’ Borstal detention. He now 
appealed. 

SINGLETON, J., giving the judgment of the court, said that 
the court did not think that the case was one for Borstal, even 
though the appellant was very young and it might be a suitable 
place of training for him, for he was not a person of criminal 
tendencies. He had, however, committed a serious offence 
against the State. He had clearly defied the law, refusing to be 
medically examined or to be registered as a conscientious 
objector. Therefore the court did not think it right to impose 
a nominal or very short sentence, for others might think that such 
defiance of an Act of Parliament meant nothing. It would 
substitute a sentence of twelve months’ imprisonment. Sentence 
varied. 

APPEARANCES: John Gross (the Solicitor, Ministry of Labour 
and National Service); W. F. Hudson (Pollard, Cooper and 


Thorowgood). 
(Reported by R. C. CatsBurn, Esq., Barrister-at-Law.)} 


PARLIAMENTARY NEWS 
ROYAL ASSENT 

The following Bills received the Royal Assent on 30th July :— 
AGRICULTURAL HOLDINGS. 
APPROPRIATION. 
BEVERLEY CORPORATION. 
BIRMINGHAM CORPORATION. 
BRIGHTON CORPORATION. 
BritTIsH NATIONALITY. 
British TRANSPORT COMMISSION 
COVENTRY CORPORATION. 
CRIMINAL JUSTICE. 
CUMBERLAND County COUNCIL. 
DARLINGTON CORPORATION TROLLEY VEHICLES (ADDITIONAL 

RouTES) ORDER CONFIRMATION. 

DARWEN CORPORATION. 
DEVELOPMENT OF INVENTIONS. 
EGHAM URBAN District COUNCIL. 
Export GUARANTEES. 
FACTORIES. 
FINANCE. 
GAs. 
GREAT YARMOUTH PORT AND HAVEN: 
IsLE OF MAN (Customs), 
INVERNESS BURGH ORDER CONFIRMATION, 
IPSWICH CORPORATION. 
LAYING OF DOCUMENTS BEFORE PARLIAMENT (INTERPRETATION). 
Lonpon County CounciL (GENERAL POWERS). 
Lonpon County CounciL (MONEY). 
MERTHYR TYDFIL CORPORATION. 


12th July, 1948 


ORDER CONFIRMATION, 


MINISTRY OF HEALTH PROVISIONAL ORDER CONFIRMATION 
(BRISTOL). 

MINISTRY OF HEALTH PROVISIONAL ORDER CONFIRMATION 
(EXETER). 

MINISTRY OF HEALTH PROVISIONAL ORDER CONFIRMATION 
(GLOUCESTER). 

MINISTRY OF HEALTH PROVISIONAL ORDER CONFIRMATION 
(HUDDERSFIELD). 

MINISTRY OF HEALTH PROVISIONAL ORDER CONFIRMATION 
(MACCLESFIELD). 

MINISTRY OF HEALTH PROVISIONAL ORDER CONFIRMATION 
(NORTHAMPTON). 

MINISTRY OF HEALTH PROVISIONAL ORDER CONFIRMATION 
(SHEFFIELD). : 
MINISTRY OF HEALTH PROVISIONAL ORDER CONFIRMATION 

(SHREWSBURY). 
MINISTRY OF HEALTH PROVISIONAL ORDER CONFIRMATION 


(STOCKTON-ON-TEES). 
MONOPOLIES 
CONTROL). 
NATIONAL SERVICE. 
NURSERIES AND CHILD-MINDERS REGULATION. 
PEABODY DONATION FUND. 
PIER AND HARBOUR ORDER (REDCAR) CONFIRMATION, 


AND RESTRICTIVE PRACTICES (INQUIRY AND 
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PIER AND HARBOUR ORDER (SWANAGE) CONFIRMATION. 
PORTSMOUTH CORPORATION (TROLLEY VEHICLES) ORDER 
CONFIRMATION. 
PUBLIC REGISTERS AND RECORDS (SCOTLAND). 
REPRESENTATION OF THE PEOPLE. 
ROCHDALE CORPORATION. 
St. HELENS CORPORATION 
PowERs). 
SALFORD CORPORATION. 
SMETHWICK CORPORATION. 
STATUTE LAW REVISION. 
VETERINARY SURGEONS. 
West Ripinc County CounciL (GENERAL POWERS). 
WHITE FISH AND HERRING INDUSTRIES. 
WHITSTABLE URBAN District COUNCIL. 


HOUSE OF COMMONS 
Read Third Time :— 
CONSOLIDATED FUND (APPROPRIATION) BILL. 


QUESTIONS TO MINISTERS 
Company DirEcTORS (COMPENSATION) 

Sir E. GRAHAM-LITTLE asked the President of the Board of 
Trade whether he has considered the case, details of which have 
been supplied to him, in which a director demanded and received 
large sums of money as compensation for loss of office by himself 
and selected members of the staff when a public company was 
wound up; and whether he will initiate legislation to prohibit 
this practice, except in so far as it may relate to strict legal 
liability in respect of unexpired contracts. 

Mr. H. Witson: I am aware of the case referred to. The 
question of compensation for loss of office was fully considered 
by the Cohen Committee on Company Law Amendment, and their 
recommendations on this subject in para. 92 of their Report 
(Cmd. 6659) have been embodied in the new Companies Act 
which is now in force. The answer to the last part of the question 
is in the negative. [26th July. 

DerATH DuTIEs (TRANSFERRED PROPERTIES) 

Mr. SyMonps asked the Chancellor of the Exchequer what 
methods he adopts to bring to the notice of executors that 
properties can now be made over to the State in lieu of death 
duties. 

Mr. GLENvIL HALL: In all cases where land worth £5,000 
or more passes on a death, the executors or trustees accountable 
for death duties are given by the Inland Revenue a full 
explanation of the nature and purposes of the National Land 
Fund scheme and are invited to offer any property which appears 
to come within it. [27th July. 


(ELECTRICITY AND GENERAL 


[29th July. 


PENSIONS APPEALS 

Mr. Boyp-CarPENTER asked the Minister of National Insurance 
why, by the National Assistance (Appeals Tribunals) Rules 
Confirmation Instrument, 1948 (S.I. 1948 No. 1454), he has 
confirmed rules providing for tribunals to proceed with the 
hearing of appeals in the absence of the appellants and for the 
exclusion of the press from the hearing of appeals. 

Mr. J. GrirFirHs: These rules follow long-standing practice 
in these matters in the assistance and insurance schemes. They 
provide that the applicant shall be given reasonable opportunity 
of attending and of stating his case either personally or through 
a friend. It is only when he fails to appear without reasonable 
excuse that the tribunal can proceed to determine the case in 
his absence. The exclusion of the press which extends also 
to the general public is in the interests of the applicants them- 
selves when their intimate private affairs are under consideration. 

{27th July. 
SHOP CLOSING Hours 

THE HoME SECRETARY, in a written answer to Mr. TEELING, 
stated that a Bill to deal with shop closing hours was contemplated 
but he could not say how soon it would be possible to find 
time for dealing with the matter. {29th July. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 


Coal Industry Nationalisation (Satisfaction of 
Compensation) Regulations, 1948. July 22. 
Companies (Shipping Companies Exemption) Order, 

1948. July 22. 
Electricity (Conversion Date) (No. 3) Order, 1948. 
July 27. 


Exchange Control (Peru) Order, 1948. July 26. 
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Town and Country Planning (General) (Scotland) 
Regulations, 1948. July 16. 

Trading with the Enemy (Authorisation) (Germany) 
(No. 3) Order, 1948. July 23. 

Trading with the Enemy (Custodian) (Amendment) 
(Germany) (No. 3) Order, 1948. July 23. 

Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) (Germany) (No. 2) Order, 1948, 
July 23. 

Transferred Undertakings (Compensation to 
Employees) Regulations, 1948. July 21. 

War Damage (Valuation Appeals and References) 
(Amendment) Rules, 1948. July 21. 

[Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 

His Honour Judge TREvoR HunteEr, K.C., Senior Judge of 
Circuit 58 (Ilford, etc.) has decided, owing to the increase of 
county court business, to relinquish the Presidency of the War 
Damage (Valuation Appeals) Panel and to resume full-time work 
on the circuit as from 31st July. The Lord Chancellor has 
appointed Sir GRATTAN BuscuHE, K.C.M.G., C.B., to be President 
of the War Damage (Valuation Appeals) Panel from Ist August. 

Sir BENJAMIN ORMEROD has been elected a Bencher of the 
Honourable Society of Lincoln’s Inn. 


Mr. HAaRoLp WILLIs has been elected a Master of the Bench 
of the Honourable Society of the Middle Temple. 


No. 
No. 


No. 


No. 


No. 1697. 


Notes 
At The Law Society’s Preliminary Examination, held on 
7th and 8th July, 1948, 39 candidates out of 117 were successful. 
The Registrar of the War Damage (Valuation Appeals) Panel 
will be enabled from Ist October next to deal with applications 
to extend the time for giving notice of appeal. The necessary 
amendment to the War Damage (Valuation Appeals and 
References) Rules, 1946, is effected by the War Damage (Valua- 
tion Appeals and References) (Amendment) Rules, 1948 
(S.I. 1948, No. 1697 (L. 18)), made on 21st July, 1948. 


The following resolution was passed unanimously at a meeting 
of the Court of Assistants of the City of London Solicitors 
Company, held at Grocers Hall, on 28th July, 1948 :— 

The Court of the Worshipful Company of Solicitors of the 
City of London, a representative body of solicitors practising 
in the City, having considered the statement by the Council 
of the Stock Exchange, published in The Times of 22nd July, 
1948, deeply regrets the decision of the Council to adhere 
to the revised regulations regarding the sharing of brokers’ 
commissions notwithstanding the opposition of 44 per cent. 
of the members of the Stock Exchange who are in active 
business. ‘The Court shares the views of the dissentient 
members that under the revised regulations the public will 
be less well served than at present and it deplores in particular 
the continued discrimination in favour of banks, who will 
still be entitled to share in brokers’ commission notwithstanding 
the resolution of the Council of the Associated Stock Exchange 
in December, 1945, in favour of the elimination of all sharing 
of commission, a course to which the Court feels it could have 
raised no objection. 


SUPREME COURT 
LONG VACATION, 1948 
Notice is given by the Lord Chancellor’s office that during the 
period 27th September to the end of the Long Vacation, 1948, 
sittings will be held as follows :— 
(1) Two Divisions of the Court of Appeal will sit to hear 
such appeals as have been set down and are ready for hearing. 
(2) Three Special Commissioners will sit to hear and 
determine matrimonial causes. 
(See ante, pp. 366, 412.) 
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